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PREFACE. 



The following Cases were reported by the direction of the 
Attomey-Oeneral, in order that, in the event of their coming 
before the House of Lords, their Lordships might be informed 
of the proceedings in the Court below ; the Reporter has 
therefore deemed it necessary, and was so instructed, to report 
at length the arguments of the several Counsel who were heard 
in those Cases. Owing to the absence, through illness, of the 
Lord Chief Justice, during the argument of the Case of Begina 
V. Millis, in Easter Term, the Court considered it necessary to 
have the Case of Begina v, Carroll (involving the same question,) 
fully argued in Trinity Term, and consequently many portions 
of the arguments of the Counsel in the latter Case were repeti- 
tions of some of those advanced in the former, but which the 
Reporter did not think himself at liberty, according to his 
instructions, either to omit, or materially curtail. Many of the 
authorities referred to by the Court and Counsel in these Cases, 
are contained in books not easily attainable ; the Reporter has 
therefore deemed it requisite to set out most of the references 
fully and at length. 

Owing to the hurried manner in which the following Report 
was unavoidably printed, in order to be in time for the hearing 
of the Cases in the House of Lords, the Reporter had little more 
than a foirtnight to compare the references, make up his Re- 
port, and correct the press. He therefore feai*s that some 
verbal errors may have been allowed* to remain uncorrected ; 
if any such be found in this Report, it is hoped that the 
foregoing circumstances will procure the Reporter indulgence. 

35, Oax]>xnzb*8-Pi.aoe, 

29tk June, 1842. 
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Coram — Burton, Cbampton, and Pbrrin, J. J.* 



Megina v. Millis. 



Apiil26,29,S0. 
May, 3, 4. 
June, 10, 11. 



O. M. "waa in- 



The Defendant was indicted at the Spring Assizes (1842) for 
the County of Antrim, before Perrin, J.,for Bigamy, and pleaded 
not guilty. 

It appeared upon the evidence, that the Defendant was, and ^^^"J,^ 
always had been, a member of the Established Church, and that Assizes for the 
the nrst alleged marriage had been celebrated between him and ^^^^^^^^^ 
one Esther Graham, in the year 1829, at Banbridge, in the thl^^fou^d 
County of Down, by the Rev. John Johnston, a Presbyterian ^^s^^^^^iai 
Minister, and according to the rites of the Presbyterian Church. verdict,*4£^— 
Whiteside, with whom was GfHagany thereupon called on the " That G. m., 
learned Judge to direct an acquittal, contending that a valid 
marriage had not been proved, and relied on Regina v. Smith, 
before the Judges in the previous Michaelmas Term. ^ 

Perrin, J., said he was quite aware of the case of the Queen 
V, Smith, and was one of the Judges who, in that case, dissented 
from the opinion of the majority ; that he felt very anxious on 
the subject, having given the question his most anxious considera- 
tion, and that he wished it could be arranged to have the point 
raised on the Record, so that the opinion of the Queen's Bench, 
and, if necessary, of the House of Lords, might be taken upon it. 
It was thereupon agreed that the Jury should find the facts of 
the case in a special verdict ; which, having been agreed upon by 
flie Counsel on both sides, was found by the Jury as follows, viz. : 

*' The Jurors, &c., on their oaths, &c., say, tnat about thirteen 
"years ago, to wit, in the month of January, 1829, the said 
" George MiUis, accompanied by Esther Graham, Spinster, and 
three other persons, went to the house of the Rev. J ohn John- 
ston, at Banbridge, in the County of Down, the said John 
Johnston then and there being the placed and regular Minister 
** of the Congregation of Protestant Dissenters, commonly called 
" Presbyterians, at Tullylush, near to Banbridge aforesaid ; and 

" and that for two yean afterwards G. M. and E. G. lived together as man and wife. That G. M. was then 
** a member of the ISstablished Chnreh, and that E. G. was not a Roman Catholic; hut the Jnry did not find 
** whether she was a memher of the Established Chnnh, or a Diuenter. That afterwards on, &c., whilst the 
" said E. G. was living, G. M. was married to J. R. at the parish Church of S., by the officiating Minister, 
** according to the form of the Established Church/* The case having been removed into the Queen*s Bench 
by certiofuri, issued at the suit of the Crown ; — Ileld, " That a marriage contract pervethadeprtgienti though 
followed by consummation, does not constitute a valid marriage, according to the laws of Ireland, but that 
the presence of a Cleigyman in Holy Orders is essential to the validity of such marriage.** — (Perbin, J., 
dimentiente.) Held also, ** That a Presbyterian Minister is a Clersyman in Holy Orders, competent to cele- 
brate marriage between a member of the Established Church and a Jnfesbyterian.** — (BuRTOiv, J., dUseniiente.) 
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" accompanied 
"by oneKG., 
" on^ &c., re- 
" paired to the 
" nouse of one 
" J. J., at, &C., 
'' he, the said 
"J. J., then 
" being the 
*« placed and 
*< regular MiniB' 
" ter of the 
** Congiegatioa 
'• of Presby- 
" teriana at T., 
** and then and 
" there entered 
"into a contract 
"of present 
"maniagewith 
"the said E.G. 
"That the said 
" J. J. thenper- 
" formed a 
" religious cer- 
" emony of 
"marriage 
**" between them, 
" according to 
"the rites of the 
"PresbytMian 
" Church, 



^ Pennefather, C. J., was absent from indisposition, 
b Since reported, 2 Cnwf. and Diz. Cir. Ca., 318. 
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4 In the Queen* s Bench. 

?JbI!!1'tw'' " **^* *^® said prisoner and the said Esther Graham then and 

1842. tnere entered into a contract of present marriage, m the pre- 

Spw»l VerdicL " ^^^^ ^^ *^® ^aid Rov. John Johnston and the said other per- 

*^*^ " sons, and the said Rev. John Johnston then and there performed 

** a religious ceremony of marriage between the said prisoner and 

" Esther Graham, according to the usual form of the Presbyte- 



nan Church in Ireland ; and that after the said contract and 




" And the Jurors aforesaid, upon their oaths aforesaid, further 
*' say — that the said George Millis was, at the time of the said 
*' contract and ceremony, a member of the Established Church 
'^ of England and Ireland, and that the said Esther was not a 
'^ Roman Catholic, but the Jurors aforesaid do not ffiid whether 
''she, the said Esther, was a member of the said Established 
'' Church or a Protestant Dissenter ; and the Jurors aforesaid, 
" upon their oaths aforesaid, further find, that afterwards, upon 
''the 24th day of December, 1836, and while the aforesaid 
" Esther was still living, the said George Millis was married to 
" one Jane Kennedy, then Spinster, in the Parish Church of 
*' Stoke, in the County of Devon, in England, according to the 
'' forms of the said Established Church, by the then officiating 
'' ACnister of the said Parish, he being then and there a Priest 
" in Holy Orders ; and the Jurors aforesaid, upon their oaths 
'' aforesaid, further find, that the said George Millis afterwards, 
" on the 2nd day of September, 1841, was apprehended and in 
'' custody at Belfast, in the County of Antrim, on the charge of 
'' Bigamy, because of his having so married the said Jane Ken- 
'' nedy as aforesaid. But whether on the whole matter afore- 
*' said, by the Jurors last aforesaid, in form aforesaid found, the 
'^ said George Millis be guilty of the felony above laid to his 
*' charge, the Jurors last aforesaid, are wholly ignorant ; and 
" thereupon pray the advice of the said Justices of our said Lady 
'' the Queen upon the premises ; and if upon the whole matter 
'^ aforesaid, by the said Jurors in form aforesaid found, it shall 
" appear to the said Justices of our said Lady the Queen, that 
" the sjdd George Millis is guilty of the felony above laid to his 
" charge, then the Jurors last aforesaid, upon their oath afore- 
" said, fiirther say, that he, th6 s&id George Millis, is guilty of 
'* the felony aforesaid : but if upon the whole matter s^oresaid, 
<' by the said Jurors in form aforesaid found, it shall appear to 
'' the said Justices of our said Lady the Queen, that the said 
" George Millis is not guilty of the felony above laid to his 
'* charge,- then the Jurors last aforesaid, upon their oaths afore- 
" said, do further say, that he, the said George Millis is not 
" guilty thereof." ' 

The case was then removed to the Court of Queen's Bench, 
by writ of certiorari, applied for by the Crown, and came on 
now for argument. 

a Vide Rex tf. Hugging 2 Ld. Raym., 1574 ; Rex v. Fiancis, 2 Str., 1015 ; Rex Hani, 
1 liMob, 368 ; Rex v. Oneby, 2 Ld. Raym., 1485. 
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FIRST DAY — TUESDAY, 26 APRIL. OuBB»*iB«»OH, 

Eaiter TVrm, 

Holmes, for the Crown — After stating the facts, as set forth in 1W2. 
the special verdict — ^As to the second marriage there is no doubt, Mr. Hoiin«i'i 
its validity is not contested ; and the only question in the case Aigomoiit. 
arises on the first marriage. On this special verdict I will take 
it that Millis was a member of the Established Church, and that 
the female was neither a member of that Church nor a Roman 
Catholic, but a Protestant Dissenter. The Statute relating to 
the offence of bigamy, in Ireland, is 10th Geo. iv., c. 34. The 
first section repe^ all former Acts, and the 26th section enacts — . 
'' That if any person heivg married, shall marry any other person 
" during the life of the former husband or wife, whether the 
" second marriage shall have taken place in Ireland or elsewhere, 
" every such offender shall be guilty of felony, and being con- 
" victed thereof, shall be liable to be transported, &c." The 
section then goes on to enact — " And any such offence may be 
'^ dealt with, inquired of, tried, determined, and punished in the 
" County where the offender shall be apprehended or be in cus- 
'' tody, as if the offence had been actually committed in that 
" County." Were it not for this clause, the prisoner here should 
have been tried in England, as it is the second marriage which 
constitutes the offence, and, in this case, that was celebrated in 
England. Now,as to the Statute, I would observe on the generality 
of the words used, they were, "If any person ^hemg married,^ '^ 
not referring to any particular marriage or performed in any par- 
ticular way, but simply '' being married ;" and the same words 
were used in the earliest Statute regarding bigamy in England ; 

[Burton, J That is the Statute of 1 Jac. i.] Yes, 1 Jac, i.,c. 1 1 ; 

and Lord Coke in commenting on these words, 3 Inst.,c. 27, p. 88, 
says, " This extendeth to a marriage de facto or voidable, by reason 
of a precontract, or of consanguinity, or of affinity, or flie like : 
for it is a marriage in judgment of kw, until it be avoided, and 
^' therefore, though neither marriage be de jure, yet they are 
'' within this Statute ;" and that passage is referred to in 1 Russ. 
on Cr., 192, where it is said, '' But it li^ been ruled, that though 
a lawful canonical marriage need not be proved, yet a marriage 
in fact, whether regular or not, must be shown." And for 
this he refers to a case before Denison, J., on the Norfolk Cir- 
cuit, and which is mentioned by Lord Mansfield in Morris v. 
Miller, 1 Sir W. Bl. Rep., 632. I apprehend, therefore, that in 
this case it will be necessary for the other side to nudntain the ' 
proposition, that the marriage between the prisoner and Esther ' 
Graham, as found in the special verdict, is null and void to all 
intents and purposes, and that it is not a marriage at all ; for if 
it be merely an irregular or voidable marriage, under the 
authorities which I have cited, it is sufficient to sustain the 
indictment. They are driven, I submit, on the part of the 
prisoner, to contend that the facts found by this verdict, consti.** 
tute no marriage whatsoever ; that the wife was nothing better 
than a concubme, and that the issue (if any) are illegitimate. 
This verdict raises as important a question for the decision of 
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In the QueerCs Bench. 



Mr. HoImes^B 
Aigoment. 



^^^V^' the Court 'as can well be imagined, not only in regard to the 
1842^^ particular case before the Court, and in which the prisoner is 
directly interested, but also in regard to the Law of Marriage, 
as it at present stands in Ireland ; for if this contract, as found by 
the special verdict, be no marriage, the consequences to society, 
and particularly in the north of Ireland, will be ruinous both as con- 
cerns the peace of families, and the succession of property. I say 
then, that this is as important a case as can well be conceiyed. I 
have upon this verdict these facts, a marriage contract per verba de 
prasenti entered into in the presence of uiree witnesses, and in 
the presence also of a Clergyman of the Presbyterian Church in 
Ireland, and I have a contmued uninterrupted cohabitation from 
that time for two years ; and the Court is called upon by the 
Counsel for the prisoner, to decide that this was altogether a 
Yoid marriage — ^that it does not, by the law of Ireland, constitute 
a marriage at all, but is an absolute nullity. I mean respectfully 
to contend for the reverse, and mean to submit two alternative 
propositions to the Court. First, I will put out of the case the 
presence of the Presbyterian Clergyman, and will suppose that 
there was no Clergyman present, then, I would have these facts, 
a marriage per verba deprcBsenti in the presence of three witnesses, 
followed by uninterrupted cohabitation for two years ; and I will 
say, first, that by the law of Ireland, this is a perfectly valid 
marriage. This is my first proposition. And my second propo- 
sition IS, that if, on the authorities, the Court should be of 
opinion that the presence of a Clergyman of the Christian 
religion is necessary t6 make the contract valid, that the presence 
of the Presbyterian Clergyman, on that occasion, was perfectly 
sufficient. With regard to my first proposition, I must trouble the 
Court at some length ; the importance of the subject, and the 
cases to which I must refer, make it necessary I should do so, 
and more particularly so, as a recent resolution of a majority of 
' the Judges went to decide a similar marriage to be void on a 
trial for bigamy.* But what the reasons were which their 
Lordships gave for coming to such a conclusion, I am altogether 
ignorant of; and of course can make no observations upon them ; 
and therefore I will proceed to arjgue the case as if the question 
came now for the first time for decision before a Court of superior 

{'urisdiction. First, then, I say, that b^ the law of nature, and 
}j the civil and canon law as known m Scotland, in England, 
and in Ireland, a contract per verba de prcBsenti^ followed by 
cohabitation, is beyond question a lawful, vsJid marriage. Various 
opinions at different times existed between different nations and 
individuals, as to the lawfulness of Polygamy ; some held it to 
be lawful, others held the contrary ; that, however, is a question 
which it is not necessary for me to touch on, for all nations, and 
at all times, agreed in this, that the union of one man with one 
woman, for the purpose of the procreation of children, and the 
discharge of the other duties of the married state, for their lives, 
was a perfectly lawful contract ; not only lawful, but meritorious, 



v. SiDitii,2 Gnml and Diz, Oir. Oh 818. 
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necessary for the propagation of the human species, and for the Qusbs'sBuos, 
general oenefit of all societies. I therefore have this undoubted "^""^r*^' 

proposition, that an agreement between one man and one woman, 

to live together during their Uves — to be faithful to each other — Mr. Hoim«t'i 
to observe inviolate the marriage bed — ^to meet for the propaga- •^^iK'™^*' 
tion of the human species — and to discharge the other duties of 
wedlock, is a perfectly legal contract in all countries; the 
parties being competent to enter into it, and of sufficient age, 
entering into it voluntarily, and there being no impediment, from 
consanguinity or otherwise. I say the parties so entering into 
such a contract once, cannot afterwards dissolve it at their own 
will ; once formed, it is not in the power of the parties to 
separate ; that must depend on the municipal law of the country 
where the parties live. No doubt the municipal law of the 
country where the parties live, or the municipal law of any 
country, might superadd such forms as society thought fit, 
to render the contract valid or complete. It is competent for 
any state to say, even though the original contract be undoubt- 
edly lawful, yet, that the marriage shall not be valid, unless 
accompanied by certain prescribed forms. That I do not deny. 
But I boldly and broadly say, that unless that be done — and I 
will go further and say — ^unless it be done by negative words, 
declaring the contract void unless certain forms be complied with, 
the contract is valid ; and unless they are able to show on the 
other side, by legislative interposition, or by decided cases, that 
there was some sine qua Twn required to validate this marriage 
contract, which ought to have been complied with, and was not, 
I say it is a valid, binding marriage, indissoluble by the parties after 
they had entered into it, and one which every Court of Justice 
should be anxious and astute to support, instead of being astute 
in listening to arguments to avoid it. Such a contract is one on 
which the well-being, nay, the existence of civil society depends. 
See the consequences of holding the reverse. I am tola this, 
that after a man and woman voluntarily agree to live together 
as man and wife, to be faithful to the marriage bed, and that if 
there be any off^rinff they will bring them up as parents ought ; 
that after this, it womd be in the power of a profligate man or of 
an abandoned woman to desert each other — ^to marry again-^ 
and to leave the innocent offspring, if any, (and in this case I do 
not know whether there was any issue or not,) of such marriage, 
exposed to all the evils of poverty and vice. These are conse- 
quences which every Court of Justice would be astute to prevent r 
but I do not call on the Court to be astute to avoid them in this 
case, for I trust I will be able to satisfy the Court that what I 
contend for is the law of the land. I have only made these few 
observations for the purpose of fixing the attention of the Court 
to the importance of the question before tliem, and the anxious 
duty which they have to perform. Having made these prelimi- 
nary observations, I will trouble the Court with some authorities 
for that which I contend for in the first place, and that is, that 
a contract per verba de prcesenti^ followed by cohabitation, is a 
sufficient contract to constitute a marriage. Of course, to every 



8 In the Queen's Bench, 

QusiBii*sBB]fcH, contract of this kind, some religious ceremonies may be added, 
1842. ' and it may be useful: to add them ; but I say that they are not 



any necessary part or ingredient to make the contract valid. 
JS^'jlrt**'' Marriage is a contract entered into between a man and woman, 

capable of entering into such a contract, whereby they mutually 
agree to live together for their whole lives in that state of union 
which ought to subsist between husband and wife. This is a 
vow registered in heaven, and no ad(Ution of the presence of a 
Clergyman, or of any human being, is necessary to tho validity 
of the contract ; it may be to the proof of it, and you may superadd 
a Clergyman or any one you please, but I say that in its nature and 
essence marriage is nothing but a contract, and when it is made 
per verba de prcBsenti^ and is followed by cohabitation, it is as 
good a marriage as if all the Clergymen of every sect in the world 
were present when it was made. Show me the law which makes 
the presence of a Clergyman necessary ? Marriage is in its nature 
and essence a contract, and nothing but a contract — a contract 
not onl^ lawful, but meritorious ; founded on the purest morality, 
conducive to the best interests of society, and I may add, 
necessar^y to its very existence. I will now refer to some 
authorities " Grotitis dejure belli etpacisy* Book 2, c. 5, sec. 89, 
(I cite from the English translation with notes by Barbeyrac) ; 
so also Storey's Conmct of Laws, 100, c.6, "on Marriage." I cite 
this gentleman as a high authority; for no person can read the 
works of this eminent American without considering him a most 
able and powerful writer on the law. He has written much on 
our law, so far as it applies to America, and he shows where our 
laws conflict with those of that country ; he refers to all the 
English authorities both in equity and law, and in all the 
Courts Ecclesiastical and Civil, and the work I cite is one of 
great utility, referring to all countries, and treating of the laws of 
all countries ; it is called * Storey's Conflict of Laws.' Next I refer 
to Makenzie's Institutes, Book 1, Title 6, sec. I ; Lord President 
Stair's Institutes, Title 4, sec. 1, p. 22 ; Halkerston's Digest 
of the Law of Scotland relating to Marriage, pp. 3 and 
76. He says — " One principle pervades all modes of 
" celebrating marriages, which is, that the matrimonial union is 
*' to be established by consent alone, and that the formalities 
" required by the laws of different states are nothing more than 
'^ so many modes of declaring or substantiating the consent, but 
the source of the obligation is consent, consensus non cancubitus 
facit matriTnomumJ' Here let me observe that the moral and 
religious obligations arising from this contract are as binding on 
the conscience, as if it was made in the presence of a Clergyman ; 
once the contract is made, the sin of adultery afterwards is as 
great as if a Clergyman, or any number of Clergymen, had been 
present. Clergymen may and do enforce the duties of matri- 
mony when the contract has once been made, but their presence 
makes no difference as to its validity. It is the contract, and 
nothing else, which makes the breach a crime, and the parties are 
as much bound to be constant to the marriage bed, to bring up 
their children as parents ought, and to perform the other duties 






jrcH, 



cc 
it 






Regina y. MUlis. 9 

of the married state, as if the ceremony had been performed in ^!,"*'**" 
any mode which any country might choose t(f prescribe. We all 1842.*^"* 

act under the view and knowledge of the Supreme Being, and 

the breach of duty cannot depend on whether the contract was x^Jment** 
made in the presence of A, B, C, or D ; and therefore 
Halkerston says — ** The source of the obligation is consent" 
Add any form you like, but the obligation arises from the 
consent. Digest, Lib. 23, Title 2; Institute, Lib. 1, Title 9, 
sec. 1 ; Huber de Nuptiis, Lib. 1, Title 10, sec. 1 ; Vinnius, Lib. 
1, Title 9, p. 58; Bossius Lib. 23, Title 2, sec. 2. 1 Black. 
Com., ch. 15, p. 433, — ** Our law considers marriage in no other 
" light than as a civil contract. The holiness of the matrimonial 
" state is left entirely to the ecclesiastical law ; the Temporal 
" Courts not having jurisdiction to consider unlawful marriage as • 
*^ a sin, but merely as a civil inconvenience. The punishment 
" therefore, or annulling of incestuous or other unscriptural 
" marriages, is the province of the Spiritual Courts, which act 
" pro salute arumcB ; and, taking it in a civil light, the law treats it 
as it does all other contracts, allowing it to be good and vahd 
in all cases, where the parties at the time of making it were, 
" in the first place, willing to contract, secondly, able to contract, 
and, lastly, did contract in the proper forms and solemnities 
required by law." Erskine's Institutes, vol. 1, Title 6, 
'•Marriage — 1 17 (by Ivory)sec.2 — " Marriage is truly a contract, 
" and so requires the consent of parties, and it is constituted by 
** consent alone, by the conpmctio animorum.'' And in pp. 119, 
120, sec. 5 — *' The consent essential to marriage is either 
•* express or implied. Express consent in regular marriages is 
** signified by a solemn verbal vow of the parties, accepting 
" each other for their lawful spouses, uttered before a Clergyman, 
" who thereupon declares them married persons. But it is not 
** essential to marriage that it be celebrated by a Clergyman^ the 
" consent of the parties may be expressed before a civil magistrate^ 
" or even before witnesses, for it is the consent of the parties 
" which constitutes marriage." So Kent's Commentaries, (this 
is another American writer of considerable eminence, and to him 
Storey has dedicated his Conflict of Laws,) vol. 2, pp. 86, 87 — 
" No peculiar ceremonies are requisite by the common law to 
" the valid celebration of marriage ; the conseht of the parties is 
** all that is required, and, as marriage is said to be a contract jure 
•* gentium, that consent is all that is required by natural or public 
" law. The Roman lawyers strongly inculcated the doctrinethat 
" the very foundation and essence of the contract consisted in 
'* consent freely given, by parties competent to contract. Nihil 
** prodirat signasse tabulas^ si mentem matrimonii non fuisse 
** constabitf nuptias non concubitus sed consensus facit" There is 
certainly some difference between text writers as to the necessity 
of cohabitation to complete the contract ; the best text writers 
think it is not necessary, (I myself would be inclined to say it was;) 
but in the present case we have cohabitation. Kent then goes 
on — '• If the contract be made per verba deprcBsenti, and remain 
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QuBBH'sBiircs, <c without coliabitAtion, or if made per verba de futuro and be 

luister^^enn, « followed by Consummation, it amounts to a valid marriage, and 

** which the parties, if competent, as to age and consent, cannot 

a' "leat™^ " dissolve, and it is equally binding as if made in facie ecclesicBj 

" there is no recognition of any ecclesiastical authority necessary 
" in forming the connexion, and it is considered in the light of a 
'^ civil contract. This is the doctrine of the common law, and also 
" of the canon law, which governed marriages in England prior to 
the Marriage Act of 26 Geo. ii., c. 33, and the canon law is also 
the generaf law throughout Europe, as to marriages, except 
*' where it has been altered by the local municipal law. The only 
" doubt entertained by the common law was, whether cohabi- 
*' tation was also necessary to give validity to the contract. It 
*' is not necessary that a Clergyman should be present to give 
" validity to the miarriage, though it is doubtless a very 
** beconung practice, and suitable to the* solemnity of the 
" occasion. The consent of the parties may be declared before 
" a magistrate, or simply before witnesses, or subsequently 
" confessed or acknowledged, or the marriage may even be 
'^ inferred from continual cohabitation and reputation as husband 
" and wife, except in cases of civil actions for adultery, or in 
" public prosecutions for bigamy." I will now refer to Honeyman 
V. Campbell and others, 2 Dow and Clark, P. R., 265 to 281. 
That was a Scotch appeal. The Commissary Court and Court 
of Session in Scotland, had declared for a marriage founded 
on a promise to marry followed by copula^ and their decision 
was affirmed by the House of Lords, and Lord Brougham, who 
then was Chancellor, after some strong observations with respect 
to the inconveniences Ukely to arise from the state of the law in 
Scotland, as to such marriages, proceeds — " It is sufficient if the 
" marriage be valid. A marriage may be irregular, and the 
'' parties concerned in it may be punished by ecclesiastical 
" censures, and otherwise, but still it may be valid, and draw 
" after it all the consequences of the most vaUd marriage, and 
" affect the issue as completely as the most solemn marriage con- 
" tracted after open publication of bans by the gravest Clergyman 
" of the Established Church. That is tne law, and we are here 
" to administer it. And such being the law, now let us proceed 
'' to examine the facts of the case. Consent alone makes the 
marriage; and there are three ways in which that consent may 
be proved. The first is consent in fact, per verba de prcesenti; 
" secondly, consent, partly by presumption of law, and partly 
" in fact, as when the parties live together as married, and are, 
^' habit and repute, husband and wife ; the third is that which 
" more nearly concerns this case, where there is a promise or 
" engagement to marry, de futuro^ with copula following." His 
Lordship was speaking of the Scotch law, but I submit to your 
Lordships there is no difterence between the law of Ireland and 
Scotland in this respect — So " Ferguson's Reports of Decisions 
in the Consistorial Court of Scotland in Actions of Divorce," 
Appendix, pp. 397, 398, 399. There Lord Robertson says — 
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** The status of marriage is Juris gentium, and the foundation of QvnrBBnca, 
" it, like that of all other contracts, rests on the consent of ^^1^42!^' 

" parties. But it differs from other contracts in this, that the 

" rights, obligations, or duties arising from it, are not left ^L^^^^^^ 
" entirely to be regulated by the agreements of parties, but are, 
" to a certain extent, matters of municipal regulation, over 
which the parties have no control, by any declaration of their 
will/' And in Mary Gordon's Case, same Reports, Appendix 
277, we have the opinion of Commissary Gordon, who says — 
" We have the authority of Craig for holding the canon law 
" to be the basis of our consistorial law, and the decretals, 
" previous to the Reformation, have always been considered as 
" part "of the law of Scotland/' So Craig, Jus Feudale, Editio 
Tertia de juris Canonici oriffine, proaressu, et quid apud nos 
ejus usus, p. 23, pi. 24. The canon law was also, to a certain 
extent, and to a certain period, adopted in England — 1 Black. 
Com., 82 ; Burn's Ec. L., Preface 25, et seq. The canon 
law certainly of itself never was, nor could be, obligatory in 
England, save so far as it was accepted by the Legislature of the 
country. Middleton and Wife, r. Crofts, 2, Atk., Ap.e52 ; S. C, 
Cd. T. Hard., 326, and 2, Str., 1056— [Counsel stated the facts 
of the case]. The purport of Lord Hardwicke's Judgment was, 
that to render any canon binding on the laity in England it 
must have been either made or coi^rmed in Parliament. 
And in Blackstone's Commentaries, and Bum's Ec. Law, 
that portion of the canon law which has been adopted, and 
embodied into the law of England, is set forth. So Hales's C. L., 
28. Mathew v. Burdett, 2, Salk., 412— "In the Primitive 
" Church the laity were present at all Synods. When the 
'* empire became Cfhristian no canon was made without the con- 
" sent of the Emperor, the Emperor's consent included that of 
" the people, he having in himself the whole legislative 
" power, which our Kings have not. Therefore, if the King 
" and Clergy make a canon, it binds the Clergy in re 
" ecclesiastica, but it does not bind laymen, they are not repre- 
** sented in convocation ; their consent is neither asked nor 
'* given." I will call the attention of the Court to what 
the state of the canon law in the then Christian Church was, 
so far as that canon law was adopted by the law of England, 
and it was decidedly this, that although the Christian Church 
at that time, as the Roman Catholic Church still continues to 
do, considered marriage to be a sacrament, yet, until the Council 
of Trent, the presence of a Clergyman was not considered neces- 
sary to the validity of a marriage. The decrees of the Council 
of Trent, it is well known, were never received in England — 
they were no part of the canon law adopted in England. If, 
then, before the Council of Trent the canon law did not make 
the presence of a Clergyman necessary to the validity of a mar- 
riage contract, it lies on the other side to show, by what law, or 
on what principle, his presence is now required. The Council of 
Trent, it is well known, continued its sittings, with intermissions. 
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Qnxn'ftBiacH, for eighteen years (from 1645 to 1563), when its decrees were 

^"Iw?'""' finally ratified by a BuU of the Pope. After a great contest in 

that Council among its various members, representing different 

ArramtS*"* interests and different estates, a decree de reformatione matri- 
monii^ was made, which declared '' all contracts of marriage null 
and void which are not made in the presence of the parish 
Rector, or of another Priest delegated by him, or the Ordmary, 

^ and in the presence of two or three witnesses. ** Ccawmes et 

Decreta CancUii Tridentini^ Sess. 24, 61 ;" " Halkerston's 
Dig. 69 n;" History by Father Paul, the Venetian, 707. " This 
" was a thing which did much exalt the clergy," (to be sure it did,) 
'* seeing that so principal an action in political and economical ad- 
'' ministration, which until then had been in the hands only of those 
" to whom it belonged, came to be in the power of the Ecclesiastical 
*' order." In my humble opinion the Priest has nothing to do with 
it ; amongst them it is res inter alia acta. I think it is essentially a 
matter wmch concerns the contracting parties only. Paul goes on, 
" There remaining no method to contract matrimony if two 
^* Priests, that is, the parish Priest and the Bishop shall refuse to 
" afford their presence." And Paul is right, for if it was essential 
to the validity of a contract of marriage 3iat a Priest or Ordinary 
should be present, he might exact what he liked ; it gave him 
great power, and so Paul thought, who was a Churchman him- 
self. But it is remarkable, that by this very decree, claudestine 
marriages, made with the free consent of the parties, are declared 
to be valid until the Church declares them void. Very like the 
mode adopted in an Act of our own, 9 Geo. ii., ell, which first 
declares all marriages by minors, contracted without the consent of 
their parents, to be void, and then goes on to declare them good and 
valid unless proceediugs be taken to avoid them within a year — 
1 Stair's Ins., 26, Note by Brodie — " Rata et vera matrunonia 
" quamdiu ea ecclesia hrita nan facit.^* But this decree of the 
Council of Trent never was received in England or France. 
I now come to Dalrymple v. Dalryraple, 2 Hag. Con. R., 82, 
a case which I approach with fear and trembling, as I find that 
it is now to be treated as of no authority, and that Sir William 
Scott knew very little of the laws of his country, when he laid 
down as law certain propositions, which I must (though it be 
dangerous to do so) still hold to be incontrovertible. [Bduton, J. 
That part of the decree of the Council of Trent is referred to in 
Dalrymple v. Dalrymple.] I looked to the decree myself in the 
" Canones et Decreta Concilii Tridentini.*' — So " Poynter 
" on Marriage and Divorce," 13, which is reckoned a good 
work, although it is not written by a barrister, but by a 
proctor, who perhaps knew as much about what he was 
writing as any barrister. It is, I say, spoken of as a good 
work, and not the worse for being short. — Sanchez de Matrim., 
Disp. 1. — ^^ Fides Catholica est^ matrimania ctandestina ante 
Trutentinum fuisse valida." I believe Sanchez was a Jesuit, but 
the Jesuits were the most learned men, in his time, in Europe. 
Having thus referred to the general authorities of civilians and 
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canonical and Scotch writers, I will call the attention of the Otow'sBwch, 
Court to the English authorities on the subject. And first I will ^^^842!"^ 

again refer to Dafrymple v. Dairy mple. That case came before the '- 

Court, in regard to the validity in England of a marriage contract- JJL^^"' 
ed in Scotland. An officer in the army had gone with his regiment '^*^°™ 
to Scotland, and there entered into the contract which is set out 
in Sir W. Scott's Judgment. The marginal note is, '' Marriage 
" by contract without religious celebration, according to the law 
*^ of Scotland, held to be valid. Distinction as to the state of 
'' one of the parties being an English officer on service in that 
" country not sustained." In his Judgment, p. 64, Sir William 
Scott says, '' Amidst the many ritual provisions made by the 
** Divine law-giver of the Jews, for various offices and transac- 
tions of life, there is no ceremony prescribed for the celebration 
of marriage. In the Christian Church, marriage was elevated 
*^ in a later age into the dignity of a sacrament ; but the law of 
"the Church, the canon law, although in conformity to the 
^^ prevailing theological opinions, it reverenced marriage as a 
" sacrament ; it so far respected its natural and civil origm as to 
consider that when the natural and civil contract was formed, 
it had the full essence of matrimony^ without the intervention of a 
" Priest. It had even in that state the character of a sacrament ; 
'* for it is a misapprehension to suppose that this intervention was 
'« required as matter of necessity, even for that purpose before 
**the Council of Trent. It appears from the history of that 
" Council, as well as from many other authorities, that this was 
** the state of the earlier law, till that Council passed its decree 
" for the reformation of marriage." Now Moses the divine law- 
giver in promulgating to the Jews the Divine will, did not tell 
them that the presence of any of their Priests was essential to 
the validity of a marriage, although by their law the crime of 
adultery was punishable by death. Is there any provision to be 
found m revelation as revealed in the New Testament," in 
relation to the form of marriage ? None. Marriage is spoken 
of throughout the New Testament (as it ought always to be) as 
one of the most important matters in life, and one the violation 
of the duties of which, is a sin of a most aggravated description ; 
but there is no communication made as to any form being neces- 
sary to its validity, which there certainly would have been, if 
such were necessary. The Jews themselves, no doubt, did (as 
they had a power to do) make their own institutions, as to the 
ceremonies to be performed at marriage — Selden de Jure Heb. — 
but these were all the institutions of the people and not 
emanating from the Divine command. Sir Wm. Scott then, in 
pi^e 67, after having commented on the canon law, says, 
'* Such was the state of the canon law, the knoum basis of the 
nuxtrimonidl law ofEwrapeJ' Sir W. Scott was of opinion that 
the contract per verba de prasenti did not require consummation, 
I will marry you, will you marry me ? Yes ! That he believes 
a valid contract of marriage. Now, though he has been accused 
by late writers of having fidlen into mistakes, let us see what 



Qvw9*i^Msc^, paing he took to be accurate, and what the resoureea were from 
jSasterTerm, ^hich his Judgment ia this case was deduced, and on what it was 

'- founded. He says, first, upon the opinions of learned] professors 

^^ment^* giyeu in that or smiilar cases ; secondly, the opinions of eminent 

^^^ ' writers, as delivered in books of ^eat legal merit and weight ; 

and thirdly, the certified adjudication of the tribunals of Scotland 

upon these subjects : and this sentence of his was affirmed by 

the Delegates on appeal. [Perrin, J Is that reported ?] — Yes, 

in 1 PhiE, by Lee, 28 n, — [Pbrrin, J. — ^No, the case mentioned 
there is Fitzmaurice's case.] — ^Your Lordship is right; but 
Dabymple v. Dalrymple was affirmed by the Delegates on appeal 
1 9 January, 1814. — ^I will now mention Fitzmaurice v. Fitzmaurice, 
to which Judge Perrin has referred, before the Delegates, 1712, 
There were in that case three engagements in writing. The first 
was dated June 23, 1724, and contamed these words, " We swear 
we will marry one another;" the second, dated July 11, 1724, was 
to this effect, " I take you for my wife, and swear never to marry 
any other woman ;" and this last contract was repeated in the 
December of the same year. The Court of Delegates composed 
of a full Commission, (the Bishops of Oxford and Bangor, Baron 
Gomyn, Doctors Tindall, Audley, and Kinaston,) found for the 
marriage, and an application to the Chancellor for a Commissioa 
of Review was refused. — [Perrin, J. — The contract in that case 
was entered into in Dublin, and had been before the Archbishop 
of DubUn, who decided against the marriage.]— The Court is 
here called upon to reverse the decision of the Delegates in that 
case. There no Clergyman was present, and yet there is a 
solemn decision holding it to be a valid marriage, and when an 
apphcation is made to the Chancellor for a Commission of Review, 
he refuses it — [Crampton, J. — What was the nature of the 
suit?] — I have stated all I was able to find of the case. — 

[Perrin J ^I have inquired about the case, and have been able 

to get some account of it. It was a suit instituted by 
Mrs. Fitzmaurice against Lord Kerry, to have the contract 
enforced in marriage. The decision was, that the contract 
was good, and marriage was decreed.] — That was the decision of 
a Court, on which two Bishops sat, and who would, if they could, 
(and very properly,) have stood up for the Established Church. 
And Sir Wm. Scott, p. 69 of his Judgment, says, '* that things 
*' continued upon this footing till the Marriage Act, 26 Geo. li. 
"c. 33," which is described by Blackstone m his Com., Lib. 1, 
c. 15, s. 3. ''as an innovation on our laws and constitution." In 
Bunting v. Lepingwell, 4 Co. Rep., 29, it was adjudged that a 
contract of matrimony per verba de prcesenti, though not atten* 
ded by consummation, was sufficient to avoid a second marriage 
which had been followed by consummation, and that the issue 
of the first marriage was legitimate. M'^Adam «. Walker, 
1 Dow. P. C, 148 (and see how Lords Eldon, Redesdale, and 
Carleton adopt and follow the law as laid down by Sir W. 
Scott). The fects were M'^Adam kept a woman in his house 
fpi! some years as his mistress, and as appeared from several cir- 
cumstances throughout the course of that connexion contemplated 
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the probability of its termiwiting in marriage. He, on a oertain 4Io«h*»b«mot, 
day, called up some of his servants to witness his marriaffOf and, ^^^'^z^' 

in their presence, declared that she was his wife, and uiat his '- 

children by her were legitimate. She rose, gave her hand, and ^' ^^**'' 
curtsied in token of assent, but said nothing ; and it was held, that ^^™ 
this, per se, without any further c^emony , constituted a complete 
and valid marriage. Lord Eldon (p. 181) cites the case of Beam- 
ish V. Beamish, and Dahrymple v. Dalrymple, both in the Con- 
sistory Court, to show that there is a marked distinction between 
contracts de pnesenH and promises de jvtvro^ and that a con- 
tract de prcBsenti constitutes a very marriage, and then says 
the fact toas^ that the canon law was the basis of the marriage 
law all over Europe^ and the only question was, how far it had 
been receded from by the laws (f any particular covntry. By 
'^ the canon law the distinction between the contract de pr^esenti 
^^and promise de futttro was well known; the former consti^ 
tuting a good marriage of itself, the other not, unless followed 
by c^mla, or some omer act which is held in law to amount to 
'Hhe carrying the promise into effect. With respect to the 
^^ decisions, it was a position again and again clearly recognised 
^'in them, that the contract deprcesenti formed very marriage,-^ 
^^wsnm* matranonium; and the Judgments of the House of 
" Lords have not trenched on the general doctrine.. When he 
*'(M^Adam) declared that- the lady was actually his very wife, 
^^and that these were his legitimate children, per verba de 
*^pr(Bsenti; this formed a present contract, and they became, 
^*eo instantly as much husband and wife as if the ceremony 
'^ had been celebrated in the Kirk ; and the marriage was as 
^' valid as if a man, returning from the Kirk immediately afiber his 
*' marriage^there, had died of an apoplectic fit before he reached 
'^the house." And Lords Redesdale and Corleton agreed 
with Lord Eldon. I refer now to Lindo v. Belisario, 1 Hiag. 
Con. R., 216. That was a case sent from Chancery to the C<msis- 
torial Court (a thing which had ne vw before been done) to try the 
validity of a Jewiim marriage. Quakers and Jews were both 
merdy excepted from the Marriage Act. And as to Jews, I say 
their mftrriages never could be good or valid, unless so by the canon 
law. And yet all that the Chancellor wanted to be informed 
upon when he sent the case to the Consistory Court was, whether 
according to the peculiar institutions of &e Jews themselves, 
in the case in question, the contract amounted to a marriage, 
nr only to betro^ment? If there could be no marriage between 
Jews (and by their rules they could not marry Christians), why 
was this case sent by the Chancellor, and on what principle 
is a Jew's marriage valid in England, unless upon the ground of 
its being a contn^ ? Sir Wm. Scott decided against the validity 
of the marriage in that case, because he thought it was only 
a betrothment, according to the rites of the Jews ; but that 
is immaterial in this case. What. Sir Wm. Scott says, p. 232, is, 
" The rule prevailed in all times as the rule of tho canon law, 
" which existed in this country and in Scotland, till other civil 
'' regulations, interfered in this conntry ; and it is^the rule which 
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'* prevails in many countries of the world at this day, that a 
*' mutual engagement or betrothment is a good marriage without 
^' consummation^ according to the law of nature, and binds 
'' the parties accordingly, as the terms of other contracts would do 
"respecting the engagements which they purport to describe. 
" If they a^ee, and pledge their troth to resign to each other 
'Hhe use of their persons, for the purpose of raising a common 
" offspring, by the law of nature, that is complete. It is not 
necessary that actual use and possession should have intervened 
to complete the vmculicm Jidei. The vinculum follows on tiie 
contract, without consummation, if expressed in present 
" terms ; and the canon law itself, with all its attacnments 
** to ecclesiastical forms, adopts this view of the subject, as is well 
"described by Swinburne in his book on 'Espousals,' where he 
" says, s. 4, " That it is a present and perfect consent, the which 
'' alone maketh matrimony, without either public solemnization 
" or carnal copulation ; for neither is the one nor the other the 
"essence of matrimony, but consent only." And in page 231, 
(and this is important as to what may be said on the other side 
sibout dower) *' Marriage may bo good, independent of any con- 
" siderations of property, and the vinctiumjidei may well subsist 
" without them." So, though in dower the issue is sent to the 
Spiritual Judge as to whetner parties were married, and the 
Bishop is of opinion that a religious ceremony is necessary, that, 
as I contend, would not alter the law; and though in the 
Spiritual Court letters of administration could not, as Dr. Miller 
thought,* be granted to husband or wife on such a marriage, 
that, I say, cannot affect the question ; and so, Sir Wm. Scott has 
stated in the last passage I read. In 4 Bac. Ab., title "Marriage," 
B. " A contract in prcesenti, or per verba de prcesentif as ' I 
'marry you,' * You and I are man and wife,' &c., is by the civil 
law ipsum fnatrimomum, and amounts to an actual marriage, 
" which the very parties themselves cannot dissolve by release, 
" or other mutual agreement." Will any man tell me that the 
crime of adultery is more or less heinous, because a Priest was or 
was not present at the marriage ? As soon as the marriage vow 
is made, it is registered in heaven, and adultery is then as much 
a breach of it, as if the vow had been made in the presenoe 
of every Priest of every creed in the world. 1 Co. Lit., 34, a«, 

note, 209. From Hale's MSS " Post affidatumem et camalem 

coptdam sunt quasi husband and wife, and ^t by him to the wife, 
is void— 16, 4, 3. Feoffments, 117. 13 Edward i.,ib. 113. I 
refer to Jesson v. Collins, 2 Salk., 437, s. c, reported 
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as Collins v, Jepot, 6 Mod., 155 — ^that was an application for 
a prohibition to restrain proceedings in the Spiritual Court upon 
a contract of marriage per verba de prcesenti^ suggesting that the 
contract was per verba de futuroy for which the party had his 
remedy at common law, and there Holt, Chief Justice, (one of the 
best common law Judges who ever sat in an English Court 
of Justice), said " That mough it were per verba dejuturo^ jet it 
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'* was a matrimonial matter, and the Spiritual Court had juris- ' QoBBv*BBBiroM, 
"diction;" and then savs, "A contract »«• verba de prcMenti Easter Tarm^ 
" was a marriage, viz., ' 1 marry you/ 'You and I are man and ^^ 
" *wife,' and this is not releasable ; per verba de futuro * I will Mr. Holmes's 
" * marry you/ ^I promise to marry you, &c.,' which do not inti- -^8™*®"*- 
*' mate an actual marriage, but refer to a Aiture act, and this 
"is releasable ; and as it is releasable, the party may admit the 
"breach, and demand satisfaction." So in Wigmore's cajse, 
2 Salk., 438, which was a suit for alimony, Holt, Uhief Justice, 
uses nearly the same words in his Judgment. A regular mar- 
riage, I say, seems to be a marriage complete, both in substance 
and in ceremony ; whilst an irregular marriage, is a marrii^e 
complete in substance, but not in ceremony. In Holt v. Ward, 
Clarencieux, 2 Strange, 937, it was held, that an infant may 
sue on a contract of marriage with a person of full age ; in that 
case, the Court called in the aid of civilians to assist them ; and 
they who argued for the Defendant, insisted that in the case of a 
contract per verba de futuro (as the contract there was), there was 
no remedy even against a person of full age in the S])iritual 
Court, but only an admonition. And that the only reason why 
they had jurisdiction in the case of a contract per verba de 
prtBsenti was, because it was looked upon amongst them to be 
^sum matrimaniumy and they only decree the formality of a 
solemnization in the face of the Qiurch. With respect to the 
phrase "in facie ecclesice," I would refer to Lyndwood's Pro- 
vinciale, 271, '^ in facie ecclesuB, u e.^ conspectu ecclesics, populi 
^^ scilicet congregati in ecclesia" Not even there at such 
ceremony was the presence of a Priest necessary, and the only 
object in compellmg a marriage in facie ecclesuB, was to 
rive it publicity. I will now refer to the opinion of Lord 
Kenyon, Reid v. Passer, 1 Peake's Cases, 303 in the modern, 
and 231 in the old edition. — It was an issue sent from 
the Court of Chancery, to try whether the Plaintiff was the heir 
at law of Anne Botham, deceased. The Plaintiff and Anne' 
Botham were brother and sister, but it was contended by the 
Defendant that their father and mother had never been married. 
The question arose on a marriage in the Fleet ; and Lord Ken- 
yon held, that an entry in the Fleet Books was not evidence of 
the marriage, but that evidence of the declaration of the parties 
was evidence. He says, 305 — " The books cannot be received, 
" because they come from tainted quarters, but the declaration 
" of the parties that they were married there, is good and strong 
" evidence. A marriage in the Fleet at that time was good and 
" legal. I think, though I do not speak meaning to be bound, 
" that even an agreement between the parties per verba de prce^ 
" senti, was ipsum matrimanium," Now there is the opinion of 
Lord Kenyon as well as Holt, that before the Marriaee Act, a 
contract such as this, was ipstmi matrtmonium. Rex v. Inhabitants 
of Brampton, 10 East, 282 — ^the question arose there on the 
validity of a marriage between British subjects in a foreign coun- 
try, and Lord Ellenborough says, p. 288 — " It is then to be seen 
'* whether this would have been a good marriage here before the 
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*^ Marriage Act. Now certainly, a contract of marriage per 
** verba de prcBsejUiy would have bound the parties before that 
'^ Act, and this appears to have been per verba de prtBsenti, and 
" to have been celebrated bv a Priest." He says, that eyen if it 
had been by a Roman Catholic Priest, it would not vary the 
case, and he refers to Bex v. Fielding : that was a question in an 
indictment for bigamy — ^it is reported 14 Howell's State Trials, 
1727. The marriage there was had in England, in 1705, before 
the Marriage Act, by a Boman Catholic Priest. The evidence 
was, that the prisoner, in answer to the question, whether he 
would have the woman for his wedded wife, said, that he would, 
and the woman being asked whether she would have Mr. Field- 
ing for her husband, answered in the affirmative ; and Powell, J., 
considered this to be a good marriage per verba de prcesenti; 
not because it was celebrated by a Priest, but because it 
'was per verba de prceserUi. In Woolston v. Scott, Bui. N. P., 
28 R., before Dennison, J., at Thetford, 1753 ; A case of crim. 
the Plaintiff, an Anabaptist, who had married according 
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to the form of his own sect, recovered £500 damages. Buller 
endeavours to explain the decision on the ground that it was an 
action for a tort ; but that could not possibly make any difference 
in the case. All the cases are decided on the ^ound of such con- 
tracts bein^ marriages, and no value is attamed in them to the 
presence of a Clergyman. Mr. Jacob, in his note to 2 Roper, 
Hus. and Wife, Addenda, (and it is from this note every single 
authority which will be cited on the other side will be taken,) 
admits the ground of the decisions I have cited, and com- 
bats it, but he has the candour to fiirnish a case against his own 
view. Beere v. Ward, Addenda, p. 446 — " Upon the trial of an 
" issue out of the Court of Chancery, to try the legitimacy of a 
" person born before the Marriage Act. The Lord Chief Jus- 
^* tice of the King's Bench is said to have ruled, that at that 
" period a contract of matrimony per verba de prtBsenti constituted 
^' a legal marriage." I come now to Lautour v. Teesdale, 8 Taunt,, 
830 ; also in 2 Marsh., 243, and I would call the particular atten- 
tion of the Court to that case ; for, unless this Court is prepared 
to overrule the solemn decision of Chief Justice Gibbs, and the 
rest of the Court of Common Pleas, that case must rule tho 
present. The facts were — ^two British subjects, being Protes- 
tants, were married at Madras, by a Portuguese Roman Catholic 
Priest, according to the forms used by Roman Catholics, but in 
the Portuguese laneua^e, and in a private room ; the ceremony 
was followed by cohabitation; but there was no license from the 
Governor, which it was the custom at Madras to obtain. It was 
held that this was a valid marriage, for that, though British sub- 
jects did not carry with them the statute law, they did the com- 
mon law of England, by which they were to be governed, and 
so that this marriage was to be governed by the conunon law as 
it stood before the Marriage Act ; and it is to be observed that 
Gibbs, C. J., did not put his decision on the ground that tho 
marriage had been celeorated by a Portuguese Priest, bat merely 
because, by the common law, the contract ver verba de prasenti 
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wiiif'k good martiage ; tod I B«f that the common law is not to (2vEn*sBnroB, 
b^ got rid of by any opinion of Mr. Roper, who choses to say ^^^^ 

that Sir William Scott did not, and could not mean what he says 1 

in his Judgment in Dalrymple t;. Dalrymple. I now beg to call Jfc^^*" " 
the attention of the Court to the Judgment. Gibbs, C. J., says, ^^'S^'™^ 
*' British subjects, settled at Madras, are governed by the laws of 
** this country, wWch they carry with them. The question lliere- 
*' fore is, whether by the laws of this country, to wBch alone they 
'' are subject, and by which alone their actions are to be goyemed, 
this marriage was l^al. In this country we judge of the 
validity of a marriage by what is called the Marriage Act, but 
as that Act does not follow subjects to foreign settlements, the 
<]|uestion remains, whether this would have oeen a valid mar- 
riage here before that Act passed. The important point of 
the case, viz., what the law is by which such a question is 
to be eovemed, was most ablyssand fully discussed in the case 
of Da&ymple v. Dalrymple, which has been so often alluded 
** to, and the Judgment al Sbr William Scott has cleared the pre- 
" sent case of all the difficulty whidi might, at a former tune, 
** have belonged to it. From the reasonings there made use of, 
^' and from the authorities cited by that learned person, it ap« 
*' pears that the canon law is uie general law throughout 
** Europe as to marriages, except where that has been altered by 
^' the municipal law of any particular place. From that case, 
*' and those authorities, it also appears, that before the Marriage 
^^ Act, marriages in this country were always governed by the 
^^ canon law, which the Defendants must ther^ore be taken to 
" have carried with them to Madras. It appears also, that a 
*' contract of marriage entered into per verba de prtesenti, is con- 
'^sidered to be an actual marriage, though doubts have been 
" entertained whether it be so, umess followed by cohabitation. 
^' In the present case a ceremony was performed, the r^ularity 
'' of which it is unnecessary to discuss, because it was rollowed 
** by cohabitation. All that is therefore required by the canon 
''law has been amply^satisfied. It follows from what I have 
'* stated, that this was a legal marriage, since it was a marriage 
I* between British subjects, celebrated in a British settlement, 
*" according to the laws of this country, as they existed before 
** the Marriage Act, and which, if it had been celebrated here 
^' before that Statute, would have been valid.'' The issue in that 
case was one directed by the Master of the Bolls, to inquire • 
whether the Defendants were legally married at Madras, on the 
17 th October, 1808; and I submit that this is a solemn and 
direct decision on the very question at issue here ; and though 
that case went back to the Rolls, the law, as laid down by me 
Judges of the Common Pleas, was never disputed or even 
doubted. Now as to the case of dower, I would mention Ilder* 
ton V. Ilderton, 2 Hen. Black., 145. A marriage celebrated in 
Scotland (but not between persons going therefor the purpose of 
evadinf^ the laws of England,) was held to entitle the woman to 
4ower m England. The question arose on demurrer, and it 
was held^ that a replication to a plea of *^ ne tmques accouj^/^ in 
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fiouvtBnoB. a writ of dower, might conclude to the country ; and Chief 
-EoMferTtfTBh Justice Eyre says, — " The true proposition is, that the common 
^^ law is general and fundamental, that the particular trials by the 
** Court Christian are to be considered as privileges, and, as such, 
^' in their nature particular ; that eyerything which is not within 
'* the privileges belongs to the common law. Respecting things 
" which have been considered in early times as proper to oe tried 
** by the certificate of the Bishop, if for good reason they ought 
*^ not to be so tried, the common law, out of its own inexhausti- 
'' ble fountain of justice, must devise another mode of trial, and 
"that mode is the trial by the country." I come now to the. 
case of the Quakers — (who, with the Jews,) are excepted in all 
the Marriage Acts in England — ^nothing is said in the Marriage 
Acts as to uieir marriages, they are merely excepted and lefl 
out, which would leave their marriages just as they stood 
before the Acts ; and I say if such marriages were not good by 
common law, there is notmng in the Marriage Acts to^ve them 
validity. Now the Statute in this country, relating to Dissenters 
generally, is the 21st & 22nd Geo. iii., c. 25, entitled " An Act 
lor the relief of Protestant Dissenters in certain matters therein 
contained." Sec. 1 recites, "Whereas the removing any doubts that 
" may have arisen concermng the validity of matrimonial contracts 
" or marriages entered into between Irotestant Dissenters, and 
" solemnized by Protestant Dissenting Ministers or Teachers, 
" will tend to the peace and tranquillity of many Protestant 
" Dissenters and their families," &c. Now it is well known that 
the Quakers have no Ministers, I question if even they have 
Teachers, for as far as I know any thmg of that very respectable 
sect, any one who thinks at their meetmgs he can say anything 
for the benefit or advantage of religion may speak. [Crampton, 
J« — ^Yes, I believe even women are allowed to speak at their 
meetings.] — Yes they are. The question as to the validity of 
Quakers' marriages was before Lord Manners, in Haughton 
r. Haughton, 1 Molloy, Appendix 611, the marginal note is, 
" Devise to A on condition ' that if he shall marry, or form any 
" connexion resembling, or in imitation of marriage, contrary to 
" the order and estabOshed rules of the people called Quakers, 
" that such devise should as to him and his issue cease and be void,' 
" established, and A having broken the condition, held to have 
"forfeited." There it was insisted for the Defendant that the con- 
dition was a void condition, inasmuch as Quakers' marriages were 
not recognised ; but Lord Manners in page 614 says, "As to the 
" question of the legality of a Quaker marriage I have no manner 
" of doubt, I am quite satisfied that they were meant to be included 
" in 21 & 22 Geo. iii., c. 25, though the words of that Act may seem 
" not to apply to them." To show that marriages by Quakers ac- 
cordingto their ownformshavebeen recognised as vaiudin England 
before the Marriage Act, I will refer to some authorities. In 1 
Hag. Con. R., Appendix p. 97z, a case is mentioned where in 1661 
a marriage between Quakers, according to their own ceremonies, 
was held valid at the Nottingham Assizes in a cause of ejectment. 
He refers to 1 vol. Sewell's History of the Quakers, 6 edit. 
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492, and he refers to the case of Harford r. Morris, in which ©''■"^•bm«^ 
Mr. Justice Willes said that he remembered a case many yearsago ^^"^^^^ 

upon the Circuit, where a Quaker brought an actibn of mm. oon., 

inwhichitwasnecessary of course to prove the marriage; theob- JjL^^*"' 
jection taken at the trial was that the Plaintiff was not married 
according to the rites of the Church of England, and this point was 
argued, but it was overruled, and tiie Plaintiff recovered. Now, 
if such was not the law, would the Quakers have been satisfied ? 
would they have allowed the question to remain in doubt ? It was 
impossible for them, without renouncing all their principles, to do 
so. In Dodgson v. Haswell, in the Delegates, 1 730, mentioned also 
in the note to which I have referred, there was a suit between two 
Quakers in which the libel pleaded a marriage had in the manner 
usually observed by those of their rehgion, by the public decla- 
ration thereof at their monthly meetings in the form pleaded, and 
that, notwithstanding, the Defendant had refused to solemnize and 
consummate. The Defendant admitted the contract, but contended 
it was conditional. There had been two sentences against the 
Defendant in the Consistory of Durham, and afterwards at York, 
but it does not appear what was the result of the proceedings in 
the Delegates; however, this is clear, that if the marriage contracts 
of Quakers, performed according to their own forms, were null 
and void, the Court never would have entertained the suit at all. 
So Deane v. Thomas, 1 Mood, and MaL 361, in 1829, after the 
Marriage Act. That was an action of crim. con, ; the Plaintiff 
and his wife were both Quakers, and the marriage had been 
performed according to the ceremonies of that sect ; yet the 
Plaintiff obtained a verdict and damages. Now, as to what is the 
form used at Quaker marriages, I will refer to 2 Sewell's His. 
Quakers, 442 ; I would also refer to I Sewell, 376, who there 
mentions this case : ^' It happened about this time that some 
" covetous persons, to engross inheritance to themselves, had 
^' called in question the marriages of those called Quakers, at 
'' which time the following case was tried at the Nottingham 
" Assizes : A man dying and leaving his wife with child, of which 
'* she was afterwards delivered, it was endeavoured to prove the 
'' child illegitimate, and the Plaintiff's Counsel asserted the child 
'' to be so, becai]tee the marriage of its parents had not been 
'' celebrated according to law. After the case upon both sides 
'* had closed, the learned Judge," (I believe he calk him a Judge 
Archer,) '^ opened the case to the Jury, and told them that there 
'* was a marriage in Paradise when Adam took Eve and Eve took 
'' Adam, and as for the Quakers I do not know their opinions, 
'* but I do not believe that they go together as brute beasts as 
'' has been said, but as Christians ; and therefore their marriaffes 
^' are lawful, and their children legitimate.'' And he related wis 
case to the Jury ; ** A man that was weak and obhged to keep 
^' his bed, had a desire to marry, and declared that he took a 
" certain woman to be his wife, and she declared se likewise. That 
" marriage was afterwards called in question, but all the Bishops 
** at the tune concluded it to be a valid marriage. The Jury then 
^ gave in their verdict and declared the Ghim to be legitimate." 
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^K^^^^ Now, aft to any Aete of Piorliaamont whioh.may hare- been Ba^ttd 
^1842.*^' on ttte subject^ so fer from doiog away wiA the law wIuQh I b^Te 

, been contending for, we will see whether these acts hare anything 

jjL^JJ^ ' in them to impugn it. The 9 Geo, iL, c. 1 1 , merely preyide^. ipr 

the marriage coniracts of minors possessed of certam property, 
and avoids them if proceedings be taken within a year, and it has 
nothing whatsoever to do wiw the caaa The^l I Geo,.iL) e. 10« 
' exempts PfotestantDissenters who then had entered into marriage 
contracts in their own congregations, or should thereaf t^ enter 
into Hketa, from being prosecuted in Ecdesiajstical Courts, That 
Act oannotaSect the question; as far as it ^oes, it recognises the 
yafidity of marriages by Dissenters in their own congregations^ 
and preyenta proceedings against them in the Spiritoal Courts. 
It recognises, 1 say, the validity of these masriages, and how could 
ihis be, unless they were valid at common law ? Then comes 
the Ad; relating to the validity of Dissenters* marriages, which I 
mtotioned before when I re£!MTed to the case of Haughton Vk 
Haugfatott before Lord Manners, in which case it was admitted 
tiiat this was only a dedaratdry Act, and Lord Maimers held the 
marriage of Quwers imderit valid, and I repeat it, that sueh 
marriage could only be valid as a contract per verba de pnBsenti, 
and misL all the authorities which J have cited can it be doubted 
that such was a good marriage at common law before the 
Marriage Act. There is no Marriage Act here, and therefore 
Dissenters are just left here aa they were in England before the 
Marriage Act. I understand a section which has crept into 58 
Geo. ill., 0.81, entitled '^ An Act for extending to that part of 
'^ the Uilited Kindom called Ireland, certain provisions of the 
*^ Parliament of Gi*eat Britain, in relation to executors under the 
'^ age of 21 years, and to matrimonial contracts;" will be relied.up- 
on, on the other side, it is the third section, and enacts, ^^That m 
'* no case whatsoever shall any suit or proceeding be hadin any 
'^ Eoderiastical Court of that part of the United Kingdom called 
^* Ireland, in order to compel a celebration of any marriage, m 
'^fade eadesuB by reason of any contract of malarimony what- 
'^ soever, whother per verba de presaenti or per verba de Jutmo^ 
** which shall be entered into after tim end and expiration of ten 
'^ days next after the passing of this Act ; any law or usage to the 
** contrary therecdf in any wise notwithstanding/' But how can 
that Act a&et this question f The only thing the Act does is 
to prcivent suits in the EceleEdasticail Courts to compel marriages 
in facie eodesuB. -, The only use of the suit in the JBcclesiastical 
Court was to make ^e marriage complete; it was otherwise 
irregular. The Act leaves the marriage as it was before, that 
is, a perfectly valid legal marriage, though not celebrated in 
facie ecdeeia^ and though in consequence of its not having been 
celebrated in facie ecdeeue^ some ben^ts might not flow From it 
whidi would follow a marriage in facie eecleda. It lies on the 
prisoner, not merely to show that this was an irregular marriage, 
but he must show that it is void, because not cdebrated by a 
Priest. The case he makes is, that the preaenoeof tke Presby- 
teorian CilargyiBHD goea for mikm^^ b0oawi>fae' WMiiot^Sp&Ico- 
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pally ordained. And the Court is called on to decide, tliat in Qvnv'iBnrov, 
this country when one of the parties is of the Established CJhurch, "®^^|'*'^' 

that the presence of a Clergyman of the Established Church L 

is essential to the validity of a marriage. This I resist, first, JJ^**^™**'" 
upon the ground that the presence of any Clergyman is not -^"S^™"***' 
required. And now I will come to my secondproposition, that 
a Clergyman was present at this ceremony. We all know that 
before the Statutes prohibiting marriages by Roman Catholic 
Priests, a marriage by a Roman CathoHo Priest was good 
beyond all doubt. But as I understand the way they attempt 
to make a distinction between the Presbyterian Clergyman and 
the Roman Catholic Priest is this, that although they deny 
altogether the authority of the Pope, not eyen admitting him to 
be the successor of St. Peter or any one else, yet they say that 
a Roman Catholic Priest is so sanctified by Doing ordained a 
Priest of that Church which they abuse so much, he is to be 
admitted, ad eundum, to be a Cflergyman of the Established 
Church, if he gives up a part of his extraordinary doctrines, and 
keeps the rest. The Churches made a sort of compromise, but 
the Established Church had the best of it, for they got the 
possessions. The other side might like to know what Lord 
Chatham's opinion was, and he was an Episcopalian. Somebody 
in the House of Lords, speaking of the Presbyterians, said to his 
Lordship that they were a close set. " Yes," said Lord Chat- 
ham, *' they stick close to their text — ^ihe Bible — but what are 
we ? we have Calvanistical doctrines, a Popish Liturgy, and an 
Armenian Clergy." Such was Lord Chatham's opimon of the 
Cburbh, and yet this Church now insists that a Presbyterian 
Minister who sticks close to his Bible is not fit to perform the 
ceremony of marriage, if one of the parties be of the Established 
Church. But you will find that the State did recognise Protes- 
tant Dissenting Ministers as being able to do something : 32 
Geo. iii., c. 21, sec. 12, " That it shall and may be lawful to 
•* and for Protestants and persons professmg the Roman Catholic 
" religion, to intermarry, and to and for Archbishops, and all 
" persons having lawful, jurisdiction, to grant licenses for mar- 
" riages, to be celebrated between Protestants and persons 
*' professing the Roman Catholic religion, and for Clergymen 
" of the Established Church, or Protestcmt Dissenting Ministers^ 
'* to publish the bans of matrimony between such persons, and 
** that Clergymen of the Established Church, or other Protestant 
" Ministers duly celebrating such marriaaes, shall not be liable to any 
** pain, penalty, or censure, for celebratmg the same, any law to the 
•* contrary notwithstanding." Then sec. 13, "Provided always, 
''that nothing herein contained shall extend or be construed 
•* to extend to authorize Pro^w^oTrf Dissenting Ministers or Popish 
" Priests to celebrate marriage between Protestants of the Estab- 
'' lished Church and Roman Catholics." It is said, on the other 
side, that Presbyterian Clergymen are nothing more than mere 
laymen, and I refer to this Statute to show tlmt, at all events, to 
a certain extent, they have been recognised as Ministers of the 
Gospel. There was a late Statute in England, 58 Geo. iii.^ c. 84, 
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that was " An Act to remoye doubts as to the validity of certain 
^' marriages had and solemnized within the British territories in 
India," and enacts, *^ Whereas doubts have arisen concerning 
the validity of marriages which have been had and solemnized 
" within the British territories in India, bt/ ordained Ministers of 
'' the Church of Scotland^ as by law established, and whereas r^ 
'' is expedient that such doubts should be quieted^ and that the law 
'' respecting such marriages should be declared for the future ; 
'^ be it declared and enacted," &c. It then declares that marriages 
celebrated in India by Ministers of the Church of Scotland shall 
have the same force as if celebrated by Clergymen of the Church 
of England, and declares marriages, where both or one of the 
parties are members of the Church of Scotland, by Ministers of 
the Church of Scotland by law established, valid — ^both or one of 
the parties signing a declaration that they, he, or she is a member 
of tiiat Church, &c. Now, it is admitted by that Act that a 
marriage by a Clergyman of the Scotch Presbyterian Church, 
even between a member of the Established Church and a Pres- 
byterian, is perfectly good. No doubt the Presbyterian religion 
is the Established reh^on (as it is called) in Scotland ; but that 
does not affect the ordmation of Scotch Ministers, and the ordi- 
nation of Irish Presbyterian Ministers is the same. The Legis- 
lature, I say, by that Act recognises marriages by Scotch 
Presbyterian Ministers, for the Act was only passed to remove 
doubts. And I say that by implication it admits that in Ireland 
a marriage by a Presbyterian Clergyman is 'good. I say, then, 
that even if the presence of a Minister be necessary to the vali- 
dity of a marriage, that here we have such presence. One of 
the parties was admittedly of the Established Church; let 
us assume the other to be a Dissenter, a member of the Presby- 
terian Church. The marriage was celebrated by a Presbyterian 
Minister, and it is insisted, on the part of the Defendant, and 
put forward by the Established Church (for it is really they who 
now come forward for the prisoner in this case,) that this mar- 
riage is a nullity — ^that the contract in itself is void, and though 
we have a Minister of the Presbyterian Church performing the 
marriage ceremony, that his presence does not cure the defect. 
And why ? Because he is not a Clergyman of the Established 
Church, and has not got Episcopal ordmation. What is he then, 
I ask ? Let them answer. Is he a Clergyman at all ? Has he 

fot any ordination of any kind? and let them tell me when 
Ipiscopal ordination first took place ? Let them show by texts 
from Scripture the origin of Bishops in the Christian Church ? 
and let them show what magic there is in the touch of a Bishop 
laying his hand on the head, that a Presbyterian Clergyman 
cannot have ? I am no great divine, and 1 see Dr. Cooke in 
Court, who will say I know nothing about theology. I am sure 
I sincerely wish that he had to speak to this part of the case. 
But I will first show what an English lawyer thinks on the 
subject. Mr. Rogers, who published rather a good book upon 
ecclesiastical law, though he takes the same view of the ques- 
tion as Mr. Jacob,— pp. 593, 594, 695, says—" Although 
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"it is insisted that the intervention of a Priest is necessary QvmaM*BBmom, 
" to giye validity to marriage, yet it is not necessary that ^^^"^^^^ 

"the ceremony should be performed in strict conformity to 

" the rites of the Church of England, the object of the law JJl^^'' 
" in calling in the aid of religion to sanctify the marriage 
" vow, (IVlr. Rogers is here following up Jacob's view,) is 
" to give it a deeper and more solemn obligation than belongs to 
" ordmary contracts. The most rational way of effecting this 
** object seems, as in the case of oaths, to allow all persons to 
" assume the vow with such religious ceremonies as are. most 
** binding on their own consciences. Nor does it appear from the 
*' foreffoinff cases that any particular rite or form has ever been 
held to be indispensable." He then goes on : — " Finally, is it 
necessary that the Priest celebrating the marriage should be 
" in regular Orders ? It wovld appear not. The common law 
" only seems to insist that the contract should be solemnly 
" entered into in the presence and under the sanction of a 
Minister of religion. It is difficult to find any other sound 
ground upon wmch to maintain the principle that Jews are 
allowed to marry according to the customs and usages of their 
" nation, or that the marriage of a Quaker has been held suffi- 
" dent to support an action of crim. con,, or, to go a step further, 
" to support a suit for restitution of conjugal rights, it is true, 
*' that the first and subsequent Marriage Acts have uniformly 
" excepted the marriages of Jews and Quakers out of theu* 
operation, which has been said to be a recognition of them as 
excepted cases ; but if these marriages were not good at common law 
** the exception toould appear to be useless." Kemp v. Wickes, 3 Phil., 
298. In that case, articles were exhibited against a Clergyman 
of the Established Church, who had refused to allow the infant 
child of two of his parishioners to be buried in the church-yard, 
because, though the child had been baptized according to the rites 
of the Dissenting congregation to which its parents belonged 
(Calvanistic Independants), it had not been baptized according to 
the rites of the Established Church. There Sir J. Nicholl says, 
" The Toleration Act has allowed Protestant Dissenters publicly 
" to exercise their worship in their own way, under certain 
*' regulations ; it legalised their ministers, it protected them 
against prosecutions for non-conformity. Now, their Ministers 
and Preachers being allowed by law, (and so far as that goes 
they are lawful Ministers for tne purposes of their own wor- 
" slup), their worship being permitted by law, their non-confor- 
" mity being tolerated, could it any longer be said that rites and 
" ceremonies performed by them are not such as the law recog- 
" mses in any of His Majesty's Courts of Justice, provided they 
" are not contrary to, nor defective in that which the Christian 
" Church universally holds to be essential, that is, provided they 
" are Christians. This appears to be a necessary consequence 
" of the Toleration Act." Sir J. Nicholl, in his Judgment, refers 
to the following words of Lord Mansfield in the House of Lords : 
** Non-confonmty is no offence at common law, and the pains 
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*' and penalties for non-conformity to the Established Church 
" are repealed by the Act of Toleration." Lord Mansfield was 
not more distinguished for his great learning than for his known 
liberality of opinion. The decision in Kemp v. Wickes was 

r" ist the Clergyman who had refused to bury the child. Yet 
Court is now called upon, in the 19th century, to establish, 
by their decision, that a marriage celebrated by a Christian 
Minister is not yalid, and should not be recognised by a Court 
of Justice. Give me leave to say that this doctrine is not now 
put forward wisely by the Established Church, for give me leave 
also to say that the Protestant Presbyterians of Ireland are 
(paradoxical though it may appear) the main support of the 
Established Church in this country. Banish, I say, the Protes- 
tant Presbyterians from Ireland, and the Established Churchy 
assailed by the Roman Catholics from without, and by Puseyites 
within, would soon crumble to the dust, and their possessions 
would not be worth ten years' purchase. I say it was unwise to 
bring forward this question, and that no Coiirt, unless coerced 
to do so, will hold that a marriage by a Presbyterian Clerffyman 
between a Presbyterian and an Episcopalian is invalid. Let me 
ask what is the meaning of the word Priest ? They say he must 
be Presbyter^ "per Presbytervm sacris ordimbus institttttan" 
In the Greek the word is irpetrtvTepotr, in the Vulgate " Presby- 
ter." Where in revelation do we find the first mention of 
ordination, I will refer to 1 Timothy, c. 4, v. 14 ; " Neglect not 
" the rift that is in thee, which was given thee by prophecy, with 
" the laying on of the hands of the Presbytery J* Let my learned 
friends tell me what was the Presbytery there meant ? Was it 
composed of Bishops? No! I say that this Presbytery is 
emphatically represented in its genuine sense and true origin by 
the Presb;jrtery of the Presbyterian Church, and if you go to 
the fountam head for the origin of ordmation, the form in the 
Presbyterian Church, that is, an ordination by Clergymen them- 
selves previously ordained, is more like the ordination mentioned 
in 1 Timothy than Episcopal ordination. But even in the ordi- 
nation in the Establisned Uhurch, the laying on of hands is not 
confined to the Bishop alone, as it is, 1 believe, in the Roman 
Catholic Church. 1 Bolingbroke's Ecclesiastical Law, 217, 
Rubrick, &c., in the ordination of Priests : — ** When this prayer 
" is done, the Bishop, with the Priests present, shall lay their 
" hands severally upon the head of every one that receiveth the 
" order of Priesthood, the receivers humbly kneeling upon their 
" knees." " Presbyter cum orduiatur, Episcopo eum benedi- 
" cente et manvm super caput ejus tenente^ etiam omnes Pres- 
" byteri qui prcesentes sunt, manus suas juxta manum Episcopi 
" super caput Ulius teneant.** Then the Bishop says, " Receive 
" the Holy Ghost for the office and work of a Priest in the 
" Church of God, now committed unto thee by the imposition of 
" our hands." Now what is the form of ordination used in th^ 
Presbyterian Church ?— [Reads it from "The ConstitutioA 
** and Discipline of the Presbyterian Church/' published by 






•Ae aatibtority of the General Synod of Ulster, page 32 *.] — Qvnrir*gBK«cB. 
the form of orduiadon in the iTesby terian Church is fully as ^^"^T^^^ 

solemn and imposing as that used in the Established Church, 1 

and yet it is contended that a marriage by a Clergyman ordained Mr. Hoim«t*8 
according to the form which I have read, is an absolutely void ^'K^n^n'. 
marriage, because not performed in the presence of an ordained 
Priest; In several places in the New Testament Presbyters 
and Elders are mentioned,^ but no where are they called 
Priests. How was it the North of Ireland was inhabited by 
Presbyterians ? Why, they,iHth some Episcopalians, came over 
en invitation in the reign of James i. i will refer to Doctor 
Reid's History of the Presbyterian Church of Ireland ; there are 
a great many passages in it upon this subject, but I will onlv refer 
to a few— in vol. 2, 129, 130, he says — '*In 1646, several Mmisters 
<< were about the same time ordained hj the Presbytery in the 
" County of Down, without the intervention of any bishop." In 
vol, I, p. 129, after giving an account of the Presbyterian 
Clergymen who settled here he proceeds — " These honored 
" Mmisters, it need scarcely be added, after the full detail which 
^' has been given of their cliaracter, principles, and conduct, were 
strictly Presbyterian. Though like the English Puritans, in 
the early part of the reign of Queen Elizabeth, they were 
'' comprehended within the pale of the Established Episcopal 
*' Church, enjoying its endowments, and sharing its dignities ; 
** yet notwitlustandmg this singular position which they occupied, 
'' they introduced and maintained the several peculiarities, Doth 
" of <uscipline and worship, by which the Scottish Church was dis- 
" tinguished."_So vol. 1, 101, 103, 104. He tells us also that the 
celel^ated Robert Blair, Regent, or Professor in the College of 
Glasgow, came to Ireland in May, 1623, upon the invitation of 
Lord Claneboy, and was settled there in the living of Bangor, 
on ordination by Echlin, then Bishop of Down ; but Blah* 
objecting to ordination by the Bishop alone, he was ordained by 
him and the adjacent Presbyters or Ministers — 1, Reid, 103, 
104, the Bishop acting among them in no other relation than a 
Presbyter. So pp. 116, 117, he mentions the case of John 
Levingston, appomted to the parish of Killinchy — ordained by the 
Bishop and neighbouring Mmisters; and in vol. 2. 350, he refers 
to the number of Presbyterian Clergymen officiating in Church 
livings, who were turned out and ejected in the reign of Charles ii, 
for non-conformity. The Presbyterian Clergyman is still called a 
Presb^r, and yet it is said that because the ordination is not 
an Episcopal orcunation that they are not authorized by law to 
celebrate a marriage between one of their own sect and an 
Episcopalian; but if Rogers be any authority, he says the 
reverse. Can they, on the other side, show by tne conmion law, 
canon law, or decided cases, that the presence of any Clergy- 
man was required t6 constitute a marriage, and that if it is, the 
presence of a Presbyterian Clergyman was not sufficient. The 
Court is here called upon by the prisoner to decide that a 

• Vide Appendix, No. 1. 

i> Vide Acta of the Apoitlta, e. 15 v. 2, 4, 6, 22, 23. <;..ll ty. 29 and 30. 
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QpBXH'iBxvoH, marriage^ as in this case, entered into with the fall consent of the 
Eadernrm, parties, celebrated by a Presbyterian Clergyman, a Minister of a 

L Church recoj^nised by law, (its Ministers receiyine the regium 

Mr. Hoimes^B dowom^ and in the presence of three witnesses, and followed by a 
Aigument. cohabitation for two years, is, as a marriage, a nullity, and of no 

validity at law, and that the unfortunate woman who entered 
into this contract thinking it a valid marriage, has been all 
along a concubine, and that the issue (if any) are illegitimate. 
I at the commencement of my argument stated, and now repeat, 
that there never was a more important case to be decided by 
the Court than that now before it, whether as regards the 
, criminal or general law of the country ; you are called on to 

say that a ceremony, performed voluntarily, in the presence of 
three witnesses, accordmg to the rites of the Presbyterians, and 
by a Clergyman of that Church, is an absolute nullity. I feel 
satisfied that this Court will pause long, and be fully satisfied 
that such is the law of the land before it will come to a decision 
so ruinous in its consequences, and one which must tend to 
encourage the crime of bigamy, a crime, I say, of a most 
aggravated description, and only falling short of a capital felony in 
pomt of heinousness. What ongin^y was the common law, 
independently of the canon law, i cannot find out ; but that the 
canon law was the law all over Europe, and that by that law 
the presence of a Priest was unnecessary to the validity of a 
marriage we have the opinion of Lords Stowell, Eldon, 
Redes&e, EUenborough, Kenyon, of Gibbs, C. J., and Sir J. 
Nicholl; and all those opinions,and the decisions which I have cited, 
you are called on by the Defendant to overrule, and to hold that 
the first marriage here is invalid ; I think that on a review of the 
authorities which I have referred to, the Court will arrive at 
a contrary decision, and as to any authorities which may be 
referred to on the other side, it is to be borne in mind that it is 
not enough for them to show that the general practice has been 
to have marriages celebrated by a Priest ; but it lies on them to 
show that the presence of a Priest is a dru qva non to the validity 
of a marriage, and that without such presence marriage was 
a nullity. 1 omitted to refer to a case of which I got a note 
from one of the Counsel employed in it. It was an indictment 
for bigamy, before McClelland, B., at the Ferman^h Spring 
Assizes, in 1828. The prisoner was a member of the Estabfished 
Church, and the marriage, as here, was celebrated by a Presby- 
terian Clergyman, and McClelland, B., held such to be a per- 
fectly valid marriage, by the laws of Ireland. 

James Gibson, on the same side — Referred to Hutchinson and 
Wife V. Brookebank, 3, Lev., 376. — Mostyn v. Escot, Ir. Ec. 
Journal for June 29th, 1841. — Burnett on the 23rd Article. — 
(Dub. 1819,) 345, 346. 

Peebles^ also on the same side — Referred to Ayliffe's Parergon, 
364. 
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SECOND DAY — FRIDAY, 29tH APRIL, 1842. 

HohMs refers to Steadman r. Powell, before Sir John NichoU, ^^^'5^1"' 
in 1822 — 1 Adams, 58 — and the observations of Sir John NichoU 1842. 
in page 64. — " And first, as in Ireland, marriages may be had 
** without any celebration, in fade ecclesuB^ or in the presence of * ^' 
'^ witnesses ; it would be unreasonable to deny that a marriage 
'' had in Ireland, may be proved by slenderer evidence than is 
" requisite to the proof of a marriage celebrated in this country." 
and p. 65 — '^ The general matrimonial law of Ireland is what 
" that of this country was prior to the Marriage Act." 



MR« Whiteside's argument. 



Whiteside f for the Defendant, — It is my duty to prove, that JtJ'^^*'* 
upon the facts as found by the special verdict, the Judgment of '^'**™"' * 
the Court oueht to be in favour of the prisoner. The indictment 
upon which this verdict was found was for bigamy, and the ver- 
dict finds that the prisoner, Millis, was a (Jnurch of England 
Protestant ; that he was married to Esther Graham, by the Rev. 
John Johnston, a Presbyterian Minister, and that the ceremony 
was performed according to the forms of the Presbyterian Church ; 
and upon these facts tne question is. Is the prisoner (who after- 
wards was legally married) guilty of bigamy? Mr. Holmes 
upon the other side, stated two propositions ; first — ^that here 
there was a valid marriage, because there was a contract /^^ verba 
de prcBsenti ; and, seconcSy — ^that supposing the presence of an 
ordained Priest was necessary to constitute a valid marriage, that 
here there was such presence. In the statement of these two 
grounds there certainly seems to be some little inconsistency; 
for if the Hev. Mr. Johnston was clearly an ordained Priest, 
then it was totally unnecessary for Mr. Holmes to have wasted his 
time on the first part of his argument ; for, if Mr. Johnston was 
an ordained Priest, I admit that that alone is enough to put me 
out of Court. I admit that if this gentleman be the Priest in Holy 
Orders who the law contemplates as a Priest in Holy Orders, that 
Judgment must be against the prisoner. I will first apply my- 
self to the last proposition stated by Mr. Holmes. I. would 
however observe, that it was not attempted to be argued by the 
learned Counsel who argued the case of the Queen versus Smith,^ 
that a Presbyterian Minister was an ordained Clergyman. It is 
certainly an extraordinary argument, and what is the meaning of 
it? it is this, that every duty that can be performed by an 
ordained Clergyman of the Church of England, can also be per- 
formed by a Presbyterian Minister, because he is an ordained 
Priestin fioly Orders. But an ordained Clergyman of the Church 
of England is subject to control, and bound oy authority ; he is 
bound to celebrate marriage, for instance, in a particular way — at a 
particular time and place,and withnotice; and if he does not comply - 
with these regulations, he is liable to punishment and degradation. 
Mr. Holmes's proposition is this, that whilst the Clergyman of 
the Establishea Church must perform the marriage in a particular 

• 2 Cn^rf. tnd Diz, Cir. Ck, 818. 
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QuiBv'sBiNCH, way — ^that another Be¥r Geotiemani becaiifle fae-chooses to dissent 
^^^^842^' from everything which the Clergyman in Holy Orders approves 

L of, and from everything in relation to our marriage ceremony, 

Mr. Whiteside's can Stand beside the Clergyman of the EstaNished Church, and 
^^^^^^ perform the ceremony in any form he pleases. Now, to show 
what Presbyterian Clergymen think of our marriage ceremony, I 
will refer to a pamphlet just fresh from the press, the divinity of 
which, I hope, is better than its law. It is aLetter from the Rev .Dr. 
Stewart, Presbyterian Minister of Broughshane, on the subject 
of these marriages, and reviewing the Judgment of Dr. Miller, in 
Lemon v. Lemon ^ , and my poor argument in the Queen v. Smith, 
he says, speaking of the Established Church, " The truth, however, 
** is, that on account of its prelacy — many parts of its liturgy — ^its 
'^ saints' days — ^its lent — ^its consecration of things inanimate and 
" material — ^its sponsors in baptism — its urmiteUigible moariage Mer-^ 
** tJiice, and the many other unscriptural forms, which, in common 
" with the Church of Rome, the Church of Ireland still observes, 
" not a single Presbyterian Minister with whom I spoke on the sub* 
'* ject, and I spoke to several, entertained the most distant idea of 
" entering into such a union." He is speaking of a union between 
the Churches, and according to the opinion of this distinguished 
Minister of the Presbyterian Church, our forms are unscriptural, 
and our marriage ceremony unintellimble. Yet, the argument 
put forward is, that he, as an ordained Priest, can celebrate mar- 
riage between a Presbyterian and an Episcopalian, in a way, and 
at a place where no ordained Clergyman of the Established 
Church could. Mr. Holmes cited one or two texts from Scripture 
(which, by the way, were wholly misapplied,) and attempted to 

fet into a theological discussion, to prove that Presbyterian 
f inisters were ordained Clergymen. But the question here is 
who are ordained Priests according to the law of England ? — 
Every sect may think their own Ministers ordained Priests, but 
that does not make them such at law ; for there is nothing plainer 
than this, that the Clergyman in Holy Orders, recogiised by our 
law, is, an ordained Clergyman of the Church of England and 
none other. Since Mr. Holmes in his argument did advert to 
the origin and nature of ordination, and, as I understood him, 
asserted stoutly that the form of ordination in the Presbyterian 
Church was the same as that used in ancient times. To prove 
that neither the History of the Church, the practice of the whole 
Christian world, or the laws of England help Mr. Holmes*s 
argument, I will refer to a book mentioned yesterday, by Mr. 
Peebles, Ayliffe's Parergon, 402 — " And the person who confers 
" Orders, ought to be the proper Bishop or diocesan of the per- 
** son to be ordained, or at least the person to receive Orders 
" ought to come with the leave of his own diocesan for so doing.'* 
And page 404 — " 'Tis very well known to all, who consult his- 
" tory in these matters, that, in the first settlement of the Church 
^' of England, the Bishops of the several diocesses had the 
** Churches under their own immediate care ; and had a Clergy 
** living in community with themselves, whom they sent abroad to 

• Vide 1 Ciawf. and Dix, Cir. C»., 498. 



'^ severil parte <£ tbeir 4jiocease0,.iLs tb^y saw wcBmn to employ qubbu'sbbvch. 
" them ; but that by degrees they saw the necessity of fixing -^^^"^.p""'** 

" Presbyters within, such a compass, to attend on the service of L 

" God, among the people that were the inhabitants ; and thus Mr. Whiteside's 

** came parishes among us." In 405—" It appears that the i)aro- -^'"K^^*^*- 

" chial Clergy were numerous before the Conquest; and within 

" the diocess of Worcester, in two deaneries of it, there were 

" to be found in Dooms-day Book, about twenty parish Churches ; 

"in the deanery of Warwick ten, and in the deanery of King- 

" ton fifteen. Bede tells us that at first the Saxon Christians 

" made use of any old British Churches they foui^d standing, 

" and thus Austin at first made use of St. Martin's near Canter- 

" bury, and afterwards repaired Christ Church, which w«re both 

"British Churches." That same Austin was the great Augustine, 

and he came oyer to England, but I never heard it said that either 

he or Pope Gregory who seAt him was a Presbyterian, Ayliffe in 
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" religious matters in the Christian Church among men, and ought, 
" as a good shepherd of the people, to feed his flock, and to watch 
" for their souls, and in the behalf of his flock, to preserve it 
*^ from the incursions of wolves and other ravenous beasts." — 
And in 119, " Though a Bishop comes under the appellation of 
" a Priest or Presbyter, y«t a Priest or Presbyter does not come 
" under the appellation of a Bishop : because there are many 
Priests who are not Bishops, though there i& no Bishop that 
is not a Priest in the Church." I recollect once meeting a 
Presbyterian Clergyman who told me that he was as good a 
Bishop as the Archbishop of Canterbury ; but AyMe certainly 
differs from him. Ayliffe then goes on, page 120, to point out- 
what things a Bishop can do before, and what not until after 
consecration, he says,-r" For though a person may be said 
" to be a Bishop upon, confirmation, yet without conseeratioQ he 
" cannot do some ;thin£s which relate to the office of a Bishop, as 
" to ordain smd give Holy Orders to persons suiog for the same ; 
" but before consecration he may do all such thicks as relate to 
" junsdictioUi" Mr. Holmes spoke of the usage ofthe Church in 
early times, and upon this subject I will refer to some authorities, 
RiddaJ's Manual of Christian Antiquities, 273, 275 ; Palmer's 
Origines Liturgicw, 239. The text Mr. Holmes referred to from 
Timothy*, is mentioned in Potter on Church Government, Chapter 
— " Successors of Apostles," 77, 79. He shows what the 
authority of Timothy in the Church was, and the existence of 
Bishops at the very earUest period of the Church,^ and how they 
regularly succeeded each other, 92, 111, 115. In bis work, he 
refers to all his authorities, and in the notes ^ves the Greek. I 
will refer to a work of very high authority ,\Vheately on Com- 
mon Prayer, p. 97 and five following pages. Mr. Holmes said, that 
in some troubled times Presbyterian Ulergymen did officiatOi as 

r r 

• Vide ante. 26. 
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QuBiir'BBBiroH, ordained Priests, that I believe is true, aad it is so stated in Mants^ 
EatUrTerm, History of the Church, 623. His Lordship there explains how, 
when order was restored, several submitted to Episcopal authority. 






Mr. Whiteside'a and were regularly ordained ; and speaking of this and of the course 
-^^'«^*°*- pursued by the then Primate, p. 627, says, ** With respect to the 

" Ministers whom he found in possession of theh Curches, there was 
" only one of two courses which it was possible for him to pursue. 
" The course chosen by the Primate we have seen was that of giv- 
ing Episcopal ordination to the individuals, and so permitting them 
to retain the benefices." It thus appears that in ti^ubled times 
some of the Presbyterian Clergymen acted as ordained Ministers, 
and that, as soon as order was restored, it was proposed they should 
accept ordination ; that some accepted ordination and remained, and 
some refused; and this is the argument used on the other side to 
show that the Presbyterian Ministers at the present day are regu- 
larly ordained Ministers. Indeed, Dr. Reid in his History of 
the Presbyterian Church, vol. 1, p. 173., ingeniously puts this as 
a complaint, " In this violent and summary manner was the con- 
" stitution of the Irish Episcopal Church as it now stands in doc- 
" trine and discipline finally settled." And then he refers to the 
passage from Gibsons' Codex,Cap.l,5Tit. 4, p. 115. "It'is evident 
"unto all men diligently reading holy scripture and ancient 
" authors, that from the Apostles' time there have been these 
" orders of Ministers in Christ's Church, Bishops, Priests, and 
*' Deacons. Which offices were evermore had in such reverend 
*' estimation, that no man might presume to execute any of them 
" except he were first called, tried, examined, and known to 
" have such qualifications as are requisite for the same ; and also 
by pubUck prayer with imposition of hands were approved and 
admitted thereunto by lawful authority ; and therefore to the 
" intent that these orders may be continued and reverently used 
"and esteemed in the Church of England, no man shall be 
*' accounted or taken to be a lawful Bishop, Priest, or Deacon in 
" the Church of England, or suffered to execute any of the 
"said functions except he be called, tried, examined, and ad- 
"mitted thereunto according to the form hereafter following, 
"or hath had formerly Episcopal consecration or ordination." In 
Scrimshire v. Scrimshire, 2 Hag. Cons. Rep., 399. (Sir Edward 
Simpson's Judgment). " The Romish Church acknowledges several 
" orders, though Bishops, Priests, and Deacons corresponding to 
" these orders in the* Qiurch at Rome, are only allowed by us." 
Who I would ask is the Minister referred to in the Book of Com- 
mon Prayer, is he a Presbyterian ? is he a Quaker ? is he an 
Armenian ? who is he but the person in Holy Orders according 
to the law of England. The 1:7 & 18 Car.ii., c. 6, (Act of Unifor- 
mity,) sec. 1., enacts — "Whereas nothing conduceth more to the 
" honor of God, the settling of the peace of a nation which 
" is desired of all good men, nor to the advancement of religion, 
"than an universal agreement in the publique worship of 
" Ahnighty God ; and to the intent that we His Majesty's 
" subjects of this his Kingdom of Ireland, may in this Church 
" of Ireland hold the same conformity of Oommon Prayers 
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*'.and administration of the sacraments and other the rites and Qvsbv'bBbvcb, 
ceremonies of the Church according to the use of the Church -^^^***fL|**^ 
of England^ together with the Psalter or Psahns of David, 
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''pointed as they are to be sung or Baid in Churches; and the Mr. Whitadde's 
"form or manner of making, ordaining, or consecrating of -^'S™**'**' 
" Bishops, Priests, and Deacons, which was recommended unto 
" both Houses of Convocation here assembled in Ireland," and . 
so on, I now refer to the Canons, the 5th Canon — " Whoso- 
ever shall separate themselves from the communion of saints as 
it is approved by the Apostles' rules in the Church of Ireland, 
"and combine themselves together in a new brotherhood 
(accounting the Christians who are conformable to the doctrine, 

fovernment, rites, and ceremonies of the Church of Ireland to 
e profane and unmeet for them to join with in Christian pro- 
fession) or shall affirm or maintain that there are within this 
" realm other meetings, assemblies, or congregations, than such 
"as by the laws oi this land are held and allowed, which 
" tnay rightly challenge to themselves the name of true and 
" lawful Uhurches, let him be excommunicated, and not restored 
" until he repent, and publickly revoke his error." And Canon 1 4 
prescribes that Ministers are to bury and christen under pain of 
excommunication. In looking to the various Acts which speak of 
Clergymen in Holy Orders, you will see the distinction taken 
between Clergymen in Holy Orders and Dissenting Ministers — 
6 Geo. iv., c. 50, s. 2. As to who shall be exempt from serving 
on Juries, — " All Clergymen in Holy Orders ; aU Priests of the 
" Roman Cathohc faitib, who shall have duly taken and sub- 
" scribed the oaths and declarations required by law ; all persons 
"who shall teach or preach in ang congregation of Protestant 
" Dissenters, whose place of meeting is duly registered, and who 
" shall follow no secular occupation, except schoolmaster," &c., 
clearly taking the distinction between the Priest in Orders and 
the Presbyterian Minister. [Pbrrin, J. — Is that an Irish Act ?] 
No, it is an English Act. But I refer to the Irish Jury Act, 3 & 4 
Wm. iv.y c. 91, s. 2, as to who shall be exempt from serving upon 
Juries — "All Clergymen in Holy Orders; all persons who shall 
"teach or preach in any religious congregation," &c. So 21 
and 22 Geo. iii., c. 25. The Act enabling Presbyterian Clergy- 
men to marry members of their own congregations — " That all 



" matrimonial contracts or marriages heretofore entered into, or 
"hereafter to be entered into between Protestant Dissenters, 
" and solemnized or celebrated by Protestant Dissenting Minis- 
" ters or Teachers shall be, and snieJl be held and taken to be good 
" and valid to all intents and purposes whatsoever ; and that 
" all parties to such marriages, and all persons deriving under 
" them, shall, in virtue of such marriages, be, and be deemed^ 
"adjudged, and taken as entitled to all rights and benefits 
" from, under, or in consequence of such marriages, in like 
"manner as all His Majesty's subjects of the .Established 
" Church, and as if the same had been solemnized by a Cler- 
"gyman of the Church of Ireland by law Established." 
I submit, on these authoritieSi as well as on the reason of the 
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Ouem'sBbbch. thing, that it is impossible to maintain that a Presbyterian Minis- 

^^m!^' ter or Dissenting Teacher is the Clergyman in Holy Orders 

— ; — ^ recognised by the law of England. The next important pro- 

J^^^jl^^^*'' position stated by Mr. Holmes was, that nntil the Council of 

Trent, marriage was not recognised as a rehgious ceremony in 
the Christian world, or in England. First, I will show the anti- 
quity of the marriage ceremony in Christian countries, and next 
how it has been adopted peculiarly and emphatically by the 
Church of England, and incorporated into the law ; and thirdly, 
I will show by established cases, that the facts here found do not 
amount to a valid marriage : and first, Ayliffe's Parergon, 404 — 
" Tis said that Pope Eyaristus, otherwise called AnacTetus Grce- 
cus, was, about the year 110, the first that began the work of 
distinguishing parishes, and dividing and allotting the revenues 
" of the Church to several Ministers." [^Rearis several other pas- 
sages at length']. Mr. Holmes stated rightly and correctly, that the 
Council of Trent was never received in France ; yet in the French 
Bituals a form of marriage is to be found for upwards of one 
thousand years. A friend in College has lent me Martene de 
antiquis Ecclesiss ritibus, and I refer to Book 2, from p. 127 to 
144, to show what forms existed amongst Christians for the cele- 
bration of marriage ; and some of the forms there given are 
very like the form now nsed in the Church of England at 
this day. One of the forms is given so far back as the year 
900. In 7 vol. Bingham's Christian Antiquities, this question 
of marriage being a religious ceremony is discussed, 327 to 337. 
It having been asserted by some rash persons, that marriage as 
a religious ceremony was not introduced into the Christian 
world until the Council of Trent, this learned person combats 
this doctrine. [Reads passages from page 327 to 337]. The 
Fourth Council of Carthage orders — " That both the man 
" and woman ought to be blessed by the Priest and presented by 
" the parents." But, I may be told that quoting generalpassa- 
ces to prove marriage to be a religious ceremony m the Church 
does not prove its adoption in the Anglican Church ; but I will 
refer to authorities to show, that as far back as the Rituals men- 
tioned in Martene, Rituals of marriage are to be found in Eng- 
land. In the Rev. William Palmer's Antiquities of the English 
Ritual, vol. 2, p. 2. [Burton, J. — When was it published r] — 
Oxford, 1839 — and he refers to the several authorities for every 
position he lays down. I could not obtain the Rituals he men- 
tions, but they are in the College Library, if any one wishes to 
see them. The Rituals correspond with ours — ^the first part of 
the office he calls "Spousals," which took place some time before 
the marriage, and which consisted in mutual promises ; he goes 
on then to say, that the ring was used at the marriage, but that 
in later times the espousals took place at the same time as the 
marriage. He goes on to say, p. 214, that the man and woman 
on the day of marriage shall come to the Priest attended, &c., 
and the Priest shall give his benediction, and says — " That the 
"benediction of the Priest is of ancient date m the English 
'* Churcii; because it appears in the manuals of Salisbury and 
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\lYwk.r ,He &ea goes on to give the form of benediction, ^^^^J^"^ 
which he aays was in use four hundred years ago. " Ahnighty i842r'** 

*' God, &c." lUeads]. The Ritual, he says, p. 49, is sometimes 

called " Manual," and so in the preface to the Book of Com- J^^t"^'' 
mon Prayer, '' And whereas heretofore great diversity has 
'' existed, some using SaUsbury, some Hereford, some York," 
it goes on to provide that thenceforth only one shall be in ose^ 
ana so then adopted a certain form, which is the form at pre- 
it»ent in use in our Church. Osmund, in 1078, was supposed 
to have iAtrodueed the Salisbury Missal, a copy of which was in 
pnnt long befare the Reformation in A.D. 1563. The Collects 
are proved to have existed in the sixth century. The Lessons 
were introduced by Augustine 595. Having proved what the 
usage of the ancient Christian Church was, and what was the 
usage of the Church of England, I go on to show that marriage 
was recognised by law as a religious ceremony, 1 Wilkins' Con- 
dlise, p. 217, Congtitutes de Nuptiis, and in p. 75 and p. 8, as to 
the laws of the Saxons. ^' At the nuptials there shall be a mass 
'' Priest by law, who shall, with God's blessing, bind their union 
'' to all posterity." There was a Record Conmiission lately in 
England for the purpose of looking into ancient Records, as it 
was said that Wilkins had fallen into mistakes, and they have 
brought out a beautiful work, which is to be found in the King's 
Inns' Ubrary, '^ Ancient Laws and Institutes of England, com- 
'' prising the law enacted under the Saxon Kings, from Etholbert 
'^ to Canute," and in pc 108, 109, '' K a man desires to betroth 
'* a maiden, and it so be agreeable to her and her friends, 
'' then is it right that the bridegroom, according to the law of 
'' Qod, and acc<tfding to the customs of the world, first promise 
'^ and give a ' wed ' to those who are her ' forespricas,' that he 
'^ desire her in such wise, that he will keep her according to 
" God's law, as a husband shall his wife, and let his friends 
*' guarantee that" And in No. 8, '' At the nuptials there shall 
^' be a mass Priest by law, who shall with God's blessing, bind 
" their union to all posterity." Wilkins in a note 75, refers to 
Steirnhook on the laws of tiie Goths, 159 : (he is often referred 
to by Blackstone.) We have now shown what the custom of 
the Church was, and that the Saxon law (a portion, it must be 
admitted, of the common law) adopted it. I now refer to Foxcroft's 
case, Rolles' Ab. 359, Lib. 14, '' One R bein^ infirm and in his 
'' bed, was married to A a woman, by the Bishop of London, 
" privately, and in no Church or Chapel, nor with the celebration 
'^ of any mass, the said A being then pregnant by the said R ; 
'* and then in twelve weeks after the marriage, the said A was 
** delivered of a son,. and he was adjudged a bastard, and the 
'' lands escheated to the Lord by the death of R without heir." 
It seems the rule was afterwards not so strictly adhered to, and 
mere celebration, though not in Church, was deemed sufficient. 
Rol. Ab. 341 ; Perkins, p. 105, sec. 306 ; 2 Fitz. N. B. 150— 
N. — ^' And a woman married in a chamber shall not have dower 
'* by the common law. Qusare (he says) of marriages made in 

o2 



36 In the Queeris Bench 

QuMui'sBwcH. " Chapels not consecrated, &c., for many are by license of the 
Ecut^nrm, u Bishop married in Chapel, &c. And it seemeth reasonable that 

" in such cases she shall have dower." I refer now to Wheately on 

JJj^^*«'»d«'» the Form of Solemnization of Matrimony, 408. So Lit. Ten., Lib; 

1, sec. 37 and sec. 39, speaking of dower ad ostium ecclesus, the 
section assumes that persons when they married went to Church, 
and to be married by a Priest. And Hargrave, commenting on 
sec. 39 — " If this dower be made ad ostium castri sive messuagUi 
^^ it is not good, but ought to be made ad ostium ecclesitB sive 
" monasterU." The writ of dower shows this, 2 Fitz. N. B., 148. 
Then for the purpose of entitling a woman to dower there can 
be no doubt the marriage must have been by a Priest. There 
can be no mistake as to what the common law meant by lawful 
matrimony, that it was a marriage in Church by a Priest, and 
certain rights resulted. Weld v. Chamberlaine, 2 Shower, 300. 
The question there was whether though the ceremony had been 
performed by a Clergyman in Orders, but no ring bemg used, it 
was a good marriage. Pemberton, C. J., inclined to think it 
was ; however, a case was made on it, but it does not appear 
whether anything more was done on it. Holder v, Dickison, 
1 Freem., 95. ; Su* Robert Paine's case, Siderfin, 13. ; Perkins, 
sec. 194, p. 39, says, " And if a contract of marriage be between 
« a man and a woman, yet one of them may enfeoff the other, for 
" they are not yet one person in law, insomuch that if the woman 
'^ die before the marriage so solemnized between them, the man 
" to whom she was contracted shall not have her goods as her 
" husband." And I am sure I need not read authorities to show 
that a man cannot make a grant or convey to his own wife. 
[Burton, J. — Perkins there makes no distinction between con- 
tracts per verba de pr(Bsenti, and per verba dejuturo.'] And sec. 
306. — " And if a man seised of land in fee make a pre-contract of 
^' matrimony with J. S., and die before the marriage solemnized, 
" she shall not have dower, for she never was his wife. And it 
" was holden in the time of King Henry the Third, that if a 
" wife had been married in a chamber, she should not have 
" dower by the common law ; but the law is contrary at this 
" day." So Hale's note to Co. Litt., 33 a., N. 10. "A con- 
" tracts per verba de prcesenti with B and has issue by her, 
" and afterwards marries C in facie ecclesuB'; B recovers 
" A for her husband, by sentence of the Ordinary ;"'and for not 
*^ performing the sentence he is excommunicated, and afterwards 
" enfeoffs D, and then marries B vi facie ecclesicB and dies. She 
"brings dower, and recovers, because the feoffment was per 
'^frawlem mediate between the sentence and the solemn marriage; 
" sed reversatur coram rege et concilio quia prcedictus, A non fuit 
'* seisitus, during the espousals between him and B." Nota by 
Hale. " Neither the contract nor the sentence was a marriage." 
What is the question here, what is a marriage ? — what was to 
constitute a marriage? Hale (no mean authority) says, '* neither 
" the^ contract nor the sentence was a marriage." If a contract 
constituted a marriage, why in the case put was not the contract 
a perfectly good one? If the sentence of the Ecclesiastical 
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Court constituted a good marriage, ipso facto ^ why, when the Oum»'«bmoh, 
sentence was pronounced, were they not man and wife ? simply '^^^"1842!''^ 
for this reason, that until the marriage was celebrated, until the — ; — 
ceremony was performed, they are not man and wife. For if the Ann^^t!"^*'* 
contract made them man and wife, this consequence would follow, 
that there would be no occasion for them to go to the Eccle- 
siastical Court at all ; but the wife there was compelled to go to 
the Ecclesiastical Court, to compel the husband to undergo 
matrimony, which, when it is solemnized, then invests the woman 
with the character of lawful wife. [Crampton, J» — Perhaps the 
contract there was per verba dejutvro']. No, it is not so stated, 
and I apprehend it was a contract per verba de prcesentu Mean- 
while, we have this decided by the highest authority. A man 
contracts with one woman — marries another — ^is then divorced by 
sentence — and then, before he marries her m facie ecclesiee, he 
gives away an estate ; that she is not his wife, and is not en« 
titled to dower. Comyn Dig., Tit. Bar. and Feme, B. 1. '* So 
" by a contract of marriage, it is no marriage if a solemniza- 
'^ tion of marriage by the Ecclesiastical Court do not ensue.'' "^ 

That is very unequivocal, and very distinct. So Fielding's case, 
5 St. Trials,fol.edi.611,s. 6. St. Tnals by Cobbett, vol. 14,p. 1327, 
that was in the year 1704, and before the Marriage Act. The 
case underwent great discussion ; that there was a good contract 
there the Court will see at a glance ; but the entire question 
raised in the case was, whether the person who performed the 
ceremony was a Priest in Holy Orders. The lady said at 
supper, how shall I know he is a Priest in Orders i The Judj^e, 
in charging the Jury, dwelt upon the fact of the Priest bemg 
there, and the entire discussion in the case took place upon his 
being a Priest. Now, according to the doctrine on the other 
side, all this was quite unnecessary. Why not stop the case at 
once, and say Mr. Fielding must be found guilty of bigamy, for 
by the law of England a contract is a marriage? I cannot un- 
derstand in that case of bigamv, why they did not save them- 
selves a great deal of trouble oy setting forth that law — ^if it 
were law. Bac. Ab., Title, Marriage andJDivorce, C. " In order 
" to make the marriage complete, so as to entitle the wife to 
" dower, the issue to inherit, &c., the same must be celebrated m 
"facie eoclesicB, and therefore the private contract without the 
'' Priest's blessing makes no marriage, though such contracts may 
" be enforced in the Spiritual Court." Until the ceremony 
be performed it is no marriage ; the wife, he says, shall not 
have dower, and the issue are illegitimate. In Smith v. 
Maxwell, Ryan and Moody, 81, the question was as to the validity 
of a marriage ceremony in Ireland. There was indisputable 
proof of a marriage contract per verba de prcseenti, but 
the only question raised in the case as to the validity of 
the marriage was, whether the person performing the cere- 
mony (whidi had been performea in a private house,} was a 
Priest, and on sufficient evidence that he was, the Plaintiff was 
nonnsuited. (It was an action on a Bill of Exchange, and the 
defence was coverture.) But at a later periodi and since Jacob's 



39 Inihe Qnem/n Btnch. 

Qimv'BBBioB, note in 2 Roper Hus* and Wife; the question arose before 
^^^^2?^' Lord Tenterden, in the case of the K ing v. the Inhabitants of Bath- 

1- wiok, 2 Bar. and Adol., 639, the marginal note of that case is — 

ifeWhiteside'B a Upou a question as to the settlement of EUzabeth the wife of G, 
^'f^°'°^ « the respondents proved by the testimony of C his marriage with 

'^ the pauper in 1829. The appellants in order to prove that that 
''.marria^ wasYoid on the ground that he had been married in 1 826 
'^to MB, called the latter who stated that she in 1826 went 
^^ wittiO before a reputed Clergyman of the Estabhshed Church in 
'' Lrdand, who in his private house there read to them the mar* 
ccpiage ceremony. A document was produced purporting to be 
*« W°a» letter of Orders, signed in 1799 by the then Bishop of 
*^ Tuam, which was proved to have been amon^ Ws. papers at 
<< the time of his death, in July, 1829. It was h^d first that M B 
*^ was a competent witness to prove the first marriage, although 
*' her husband had been before examined and proved the second 
'' marriage, and secondly, that the certificate of the ordination of 
" W was properly received in evidence, having come from the 
"proper eustody and being more than thirty years old.'* Now, 
wnat were the arguments of Counsel in that case ? Jeremy and 
Earle in suppcxrt of the Order of Sessions, contended that there 
was a ccmtcaict per verba de prcMenti^ and that such contract if not 
affscted by any statutory restraint constituted a- valid marriage, 
and they referred to Jesson and Collins, 2 SiJk., 437 ; Wigmore's 
• case, 2 Salk., 4S8; and Lord Stowell's Judgment in Dalyrmple v. 
Salrymple : and then they went on to contend that even if a 
Clergyman's presence was requimte, that there was evidence 
of the Orders of the person who performed the ceremony to show 
Inm m ordained Mimster of the Established Church. Kogers on 
the other side admitted that a marriage in Ireland was not regu*- 
lated by any of the English Marriage Acts, and that if it could 
be made out that the person who celebrated the marriage was 
an ordained Priest of the Establised Church it made no matter 
of what religion the persdns married were, or whether the cere* 
mon^ was performed m facie eedesuB. The Court took time -to 
consider, and it is to be remarked that although a great part of 
the argument in l^e case was^ that a contract per verba de 
prtBSenH constituted a valid marriage in Ireland, the Court in 
ivingJudgment takes no notice whatever of that argument, 
iordxenterden in his Judgment having first disposed of the ques- 
tion as to the evidence of me wife, says, " Secondly we are also of 
opinion that the certificate of the ordfaiation of Mr. Wood, by 
whom the first marriage was celebrated in Ireland, was properly 
" received in evidence.'' He goes on then to give his reasons for 
coming to such a coflUbision, but from the beginning to the end 
of the Judgment not one word does he say as to the mere contract 
itself making a marriage. But we are told on the other side that 
ihe question is considered so very clear in England that you have 
only to state that there was a contract 7?^ verba de prcssenti, and 
every English lawyer will at once tell you it was a valid mar- 
riage at common law ; the learned reporters, Messrs. Barnwell 
a&d Ado^tos, m a note to thecase winch I have just dted/ page 
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641, take a very different view of the case, and state that without Ou«"*«BmioH, 
a celebration by a Priest in Orders there can be no marriage. ^^^"^^^ 
The reporters refer to Mr. Jacob's note in 2 Roper, and sp^ak — — 
highly of it. [Crampton, J. — Was the question there whether JJjiT^Sr^^*'* 
the Priest was a Protestant Priest or a Roman Catholic Priest?] ^^^ 
Not at all, there were several questions of evidence, particularly 
as to the evidence of the ordination of Mr. Woods as a Priest of 
the Established Church, and as to the proof requisite as to his 
letters of Orders, but several of the Questions as to evidence in that 
case w(Mild have been got rid of, if the contract aUme made a mar- 
riage. I say the note of the reporters to which I have referred, is 
most valuable, as showing the opinion of the profession in England 
on the question. In the course of the argument of the Queen 
V, Smitii, Mr. Justice Torrens referred to a case in which he 
was Counsel, Lessee Verner v. Robinson, where the parties alleged 
they were entitled to recover as issue under a marriage contract 

Sr verba deprtBsenti without the presence of a Priest, and relied on 
ahrymple v, Dalrymple. But Fletcher, J., held that such con- 
tract was no marriage, saying, that he did not agree with Lord 
Stowell's observations in Ddrymple v. Dalrymple. And the 
decisian of Judge Fletcher was acquiesced in in that case, and Uie 
parties are still in possession of the lands under it. And now T 
refer to Regina v. Smith, 2 Crawf. and Diz, Cir. Ca., 318, for the 
opinion of the majority of the Irish Judges on the question now 
before the Court, and I rely upon the decision in that case, ff 
the opinions of English lawyers are to be taken, they are in my 
favour. To prove this, I will again refer to Mr. «mcob's very 
leal-ned note to 2 Roper, Hus. and Wife, Addenda, 2.Starkie, on 
Evid., 698, Note a. " Before the Marriage Act (26 Geo. ii, 
'* c. 33, s. 18), it was essential to the validity of a marriage, that it 
''should have been solemnized by a person in Holy Orders." 
-^Shelford, on Mar. and Biv., 31. Mr. Rogers, in his Ecclesi- 
astical Law, chap. '^Marriage," 507, after having reviewed all the 
authorities on both sides of the question, says marriage is not 
good without a Priest; he says, 506, "Jout it can hardly 
'' be asserted, though the opinions of many most distinguished 
'' men seem to lead to such a conclusion, that by the law of Eng- 
'' land the mere civil contract was erw considered as a complete 
'' state of matrimony." As yet I have not referred to any cases 
decided in the Ecclesiastical Courts ; I will, however, call iiie 
attention of the Court to some cases in those Courts. But it is 
worth noticing the principle (for t^ is no argvment\ which Mr. 
Holmes contended for ; he urged that it was no argument for us, 
and that we do nothing by proving, that if a certain contract is 
not a lawful marriage for one purpose (as dower), it is not 
for another.^ I say the law assigns dower to lawful matrimony 
— ^that it is incident to it. And the question is, what is lawful 
matrimony f But what is the argument on the other side ? It 
is this, th^t the law of England is so absurd, that it requires the 
celebration of a ceremony for the assertion of some rights, which •' 
is not necessary for the obtaining of other rights. If the same 
pniperty is to be recovered, and the question be legitimacy 
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Qm*'sBBscH, Q,- illeffitimacy, the issue as to bastardy is sent to the Bishop ; 

^^'m?*^^'* the Bishop's certificate would be that the parents were not 
'— lawfully married ; and if the question of legitimacy was to arise 

Mr. Whiteside's 'y^ ^l CpuTt of common law, according to Mr. Holmes's argument 
igumen . ^^ children would be legitimate. 1 say the common law refers 
the question of lawful matrimony to the decision of the Bishop ; 
and yet, the argument is, that though on a trial of bastardy a 
party must be found a bastard by the Court where the question 
IS properly triable, and whose Judgment, when produced, must be 
binding ; yet, startling anomaly ! they say, that this is not to be 
listened to, it is to be set aside, not in a case trying the peculiar 

auestion, but on a question which only arises incidentally, and that 
be Court of common law finding the question accidentally cast 
in its way, will decide it differently, and on a different principle 
from that by which it would be decided in the Court where the 
question was peculiarly the matter of jurisdiction. This is a most 
anomalous proposition in our laws, and one which those who rely 
on it must prove ; for that one who is decided to be a bastard in 
one Court, is to be held legitimate in another Court, and entitled 
to recover inheritance, is certainly not a little startling. — In 1, 
Co. Ins., p. 7., he says — '^ Hcsres Ugitimus est quern nuptuB 
^ demanstrcmt," — And Sold., Lib. 2, c. 1, 13, shows what is 
'^nvptuB." — As to what is bastardy it is defined in Ayliffe's 
Parergon, 106 — '' A bastard, according to the civil and canon 
*' law, is a person born of a woman out of wedlock, or not legally 
'' married ; so that according to order of law his father is not 
'' known ; and therefore, by the law he is sometimes in Latin 
^' Btjled, jfiUus nvUiuSy the son of no man; and sometimes he is styled 
^'Jilius populiy the son of every man ; and thus bastardy is an 
'' unlawful state of birth, which disables the bastard, both accord- 
''ing to the laws of God and man, from succeeding to an. 
" inheritance." The Bishop only finds the fact whether or not 
the party was bom in lawful wemock. — Ayliffe's Parergon, 108, 
109, — Speaking of proceedings to get an inheritance where the 
question of legitimacy arises incidentally, proceeds — " In which 
*' case the person charged with bastardy may demand an admis- 
*' sion to prove himself legitimate, before the Ecclesiastical Judge, 
" and to be pronounced as such a person, ad curiam enim regiam — 
** (Says Glanville, Lib. 7, c. 13 ) — non pertinet agnoscere de 
'* bastardiay against which the law of the land doth not oppose 
" itself, but acknowledges it to be the right of the Church ; and 
'^ ^et, to avoid all subfle and surreptitious dealing in this behalf, 
'' it has set down a wary form of proceeding, by which the same 
*' shall be brought to the Ordinary ; and such as have an interest 
in the suit, may have notice thereof, and time to object in form 
of law, against the proofs and witnesses of him that pretends 
*^ himself to be a mulier, if they think fit to be heard. And what 
" shall be certified herein by the Ordinary ^ as concerning the birth 
" of him that is charged with ba^stardy^ that is, whether he was 
'^ born before or after his parents' marriage, shall be supplied in 
" the King's Court, either by judging for or against the inheri- 
*' tance.'' The question as to legitunacy must be sent to the 
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Bishop, and it must be decided on his return ; he will, Jif there Oj^»«»*»bji»««- 

be only a contract per verba de prcRsenti, return against the mar- i842r^' 

riage, and is it not an anomaly to say that the same contract — ; — ; 

which would disentitle a man to property in one place will ensure J^L^j^^*^** 

it to him in another ? It may be worth referring to Glanville 

(Beame's Translation), 180, c. 13. The doctrine Mterwards was 

discussed in a case where the question arose as to the effect of 

the Scotch law of marriage in England. The Scotch, it is well * 

known, have adopted the civil law as their law, and under that 

law if a man marries a woman by whom he previously had a child, 

a subsequent marriage makes that child legitimate. Now, in Doe 

dem Birtwhistle v, Vardill, it appeared that a party went from 

England to Scotland and resided, and was domiciled there, and 

so continued till his death ; whilst there he cohabited with an 

unmarried woman, by whom he had a son born in Scotland, and 

several years afterwards he married this woman. He died seised 

of lands in England, and the question was, whether his child 

could recover. The question was first raised on an ejectment 

tried before Judge Bayley, at the York Spring Assizes, 1825, 

when the Jury found the facts specially ; the case then came 

before Lord Tenterden and the Queen's Bench, and is reported, 

5 Bar. and Cr., 438, and in 8 Dow. and R. 186 — and the Court 

held that the child was not heir, and not entitled to succeed 

to lands in England, not havmg been born in lawful wedlock. 

The case then went to the Lords, — 6 Bligh, N. S., 479, — 

and there a learned Judgment is given by Chief Baron 

Alexander, affirming the decision of the Queen's Bench 

[Crampton, J. — Lord Brougham was not satisfied with Chief 
Baron Alexander's JudgmentT] But the Judgment of the Judges 
(who had again heard the case argued) is given by Tindal, C. J. — 
6th Bing, N. C, 385 — at considerable len^h, and he refers to 
all the cases, and shows from Bracton ana the oldest authori- 
ties, how very jealous the law of England is in adopting any part 
of the civil law. In that case, though the marriage between his 
father and mother entitled the party to lands in Scotland, yet it 
was held it did not entitle him to inJierit lands in England. Mr. 
Holmes referred to a book (from which, however, he wisely 
quoted very little,) in which the author takes the distinction 
between the common, the canon, and the civil law — Swinburne 
on Espousals, p. 1 — '^ Albeit this word ' Spansalia,' (Englished, 
'^ spousals) being properly understood, doth only signifie promises 
*^ of future marriage, yet it is not perpetually tied to this only 
^* sense, for sometimes it is strectchedto the signification of love- 
'^ jgifts and tokens of the parties betroathed, as bracelets, chains, 
" jewels, and, namely, the ring being often used for the very Anabo 
" or assured pledge of a perfect promise." He speaks of how there 
may be a confusion of terms, and, p. 2, says — ' ' The civilians, though 
" seldom they use the word spousals for matrimony, but rather for 
<< a preamble or preparation thereunto, making no less difference 
between spousals and matrimony than betwixt the promise and 
tiie performance of the act, yet both the civilians and canonists 
in &Yourable cases, gen6rally»in matters indifferent^ ofteui and 
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Qvm*BBMvcB, cc aometimes, in strict and penal oases, deem of -spousals like as of 

1*842.^'"' "pure and perfect matrimony." Andp.7,"Therebeoiherwordsin 

" the definition, viz. — ( futurarum nuptiarum) of future marriage, 

Ammieuu * " i^ which words both the matter aaid end of the spousals are com- 
" prised. The matter of spousals is nothinfi^ else but marriage ; 
" th« end, that by the soleiWzation of the^pomised mJ^ 
'* the parties betroathed may become perfect husband and wife." 
So p. 9 — " For the word nupticR^ marriages, is not evermore 
^* referred to the substance and indissoluble knot of matrimoay 
'' o^y , but doth often signifie the rights and ceremtonies observed 
at the celebration of matrimony only, which thing being true, 
then is it not false that seeing a man may contract present 
'^ matrimony, and yet refer the solemnization thereof till another 
<' time ; in respect of this future solemnization the contract de 
" prasenti may justly be defended and verified to be Jtituramm 
'^ nujMarwn repramisdo^ a promise of future marriage." He 
then goes on as to what they call this contract per verba de 
prasenti, all the while treating it, as I have shown it to be, 
only a contract to be carried out by future marriage ; and all 
throughout he takes the distinction between the contract 
and the nuptials. In p. 1 5, having said what at first seemed partly 
against me, viz.-^'' for spousals de prcesenii though not - con- 
^' summated be in truth and substance very matni&oily; " he 
goes on — " Although by the common law of this realm (like 
" as it is in France and other places) spousals, not only defutwfOf^ 
*^ but also deprescenti be destitute of many legal effects, wherewith 
^' marriage solemnized doth abound, whether we respect lesitima- 
" tion of issue, alteration of property in her goods, or right of 
" dower in the husband's lands," and so in pp. 1 08 and 233, ** Other 
" effects there be of spousals, whereof some respect the issue, or 
'' children begotten before celebration of the marriage, betwixt 
" those which have contracted spousals ; and some have relation 
" to their lands and goods. Concerning their issue, true it is, 
'^ that by the canon law the same is lawful : But by the laws of 
^' this reisdm, their issue is not lawful, though the father and the 
" mother should afterwards celebrate marriage in the face of the 
" Church. Likewise concerning lands, by the canon law, the 
'^ aforesaid issue may inherit the same ; for further declaration 
^^ whereof the canonists tell us, how the children of Jacob which 
*' he had by his handmaids, did inherit the land with their law- 
'^ful brethren, by reason Jacob did afterwards marry their 
'' mothers. But it is otherwise by the laws of this realm, for ^as 
'< the issue is not legitimated by subsequent marriage, no more 
'^ can he inherit his father's land ; and as he cannot inherit, no 
'' more is she to have any dower of the same lands ; for, that 
'' whereas by the laws of this realm, a married wife is to have 
'* the third part of her husband's lands, holden in feensimple or 
" fee-tail, either general or special, for her dower after her hus- 
*^ band's death, during her life, so that she be above the age of 
'' nine years at her husband's death : yet a woman having con- 
'^ tracted matrimony, if the man to wnom she was betrothsd die 
'* before ihe eddbraition of the miimaga^ sk^ cumot have any 



it 
ti 



it 



a 

a 
cc 
it 
it 



t Meffina v. ikf tffin ^ 43 

" dower of his lands, because as yet, sh« is not hid lawful wife, od«W8Bmc», 
" at least to that effect. Indeed it was sometimes holden, for "^"^2!'^' 
" law, within this realm oi England, that if a man affianced to a — ;— 
" woman, did carnally know her, and then make a feoffment to 5^^^^*^'" 
" the same woman of a piece of land and give her seisin thereof, 
*' and afiterwards marry her in the face of the Church ; this feoff- 
'* ment was void, as made unto his own wife to whom he had 
giyen his faith, and whom he had carnally known, he and she 
being both one person in law ; which thing also is agreeable 
^* to the GiTil law, and to the canon law also, whereby the donar 
'* lions which are forbidden betwixt the husband and wife are 
interpreted likewise to be forbidden betwixt them which have 
eonti^hcted spousals de pnssenti, or which having contracted 
fipousals de fitttaro, do afterwards lye together, whereby thoete 
spousab are reputed matrimony. But afterwards the temporal 
^'lawyers of this realm were of aaother opinion than they were 
in n>rmer times ; and whereas long ago they did seem to hold 
that the feoffment was not ^ood, as being made to his own 
wife ; now they do hold that it is good, as being made, not unto 
his wife, but unto a single woman and another person in law. 
But a single woman cannot hare any dower as aforesidd ; and 
^^ therefore, a woman contracted only to a man cannot haye any 
" dower of his lands." Now, I would be glad to know what these 
passages which I have read prove ? Certainly not that a contract 
alone without any ceremony makes a marriage. I will be able 
to cite cases to show that marriage is to be judged of by the 
effects that follow it. Well, now, after a contract per verba de 
priBgentty would the wife be entitled to dower ? No 1 Would the 
eldest child, bom after this contract, be entitled to inherit lands ? 
No I Would the husband be entitled to the wife's bona notabilia f 
No I Would she be entitled to thirds of his personal property ? 
No 1 Would a feoffment by him to her be good ? Yes I Or from 
her to him f Yes I Would the children be next of kin in the 
Eoelesiastical Court? No. Then how, I would ask, can that be 
lawful marriage which does not give any of the rights which the 
law gives to marriage. The Ecclesiastical Courts exist only by 
the common law, and if they go beyond it they will be controlled. 
But the strain of reasoning on the other side is most extraordi- 
nary ; Mr. Holmes said, these things are only so in the Ecclesias* 
tkal Court, but that proves nothing. What I am I to be told if 
you decide a question within your jurisdiction, which particularly 
and peculiarly belong to it, that if the question arose in another 
Court, incidentally, it is to be decided differently f I refer now to 
Comyn's Dig., Baron and Feme, B. I, "Marriage." " So if the 
*' marriage be not conformable to the ecclesiastical law, the hus- 
** band shaU have no rights by the ecclesiastical law ; as if the 
** marriage be in a separate congregation by their preacher, who 
'^ 18 a layman, the husband will not oe entitled to acuninistration.'' 
I now refer to another section, B. 6, for which he cites no autho- 
rity, and therefore, as has been said, it is of the higher authority. 
^< So if a man marry a woman pre-contracted, they are husband 
'^ aad wife till diron^ed/' Now, how conkLthk be .if a..c6ntEBet 
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t)vnii'sBBvoB, made a marriage P he would in such case be the husband of two 
iSiwfcT^Tfem, wives. If the first contract made a marris^e, he could not be 

1 married a second time ; but according to Chief Baron Gomyns, 

MrWhitottde's jf ^ man marry in fade ecclesicB, he and his wife are man and 
"^^^""^^ wife till divorced, even though he be contracted previously to 

another woman. [Crampton, J. — That is a strong authority for 
you, unless Comyns refers to a previous contract per verba de 
Jiituro.'] He does not state it so, but he lays down the proposi- 
tion broadly, and in Bunting v. Lepingwell, it is assumed all 
through the case, that a contract without a religious ceremony is 
not a marriage. Hutchinson and Wife v. Brookebanke, 3 I^v., 
376, was cited on the other side ; the entire discussion in that 
case was on the marriage of Dissenters, under the English 
Dissenting Acts ; but if a contract made a marriage, the discus- 
sion in that case was worse than useless. In Haydon v. Gould, 
1 Salk., 119. The parties were Sabbatarians, and married by one 
of their Ministers in a Sabbatarian congregation ; the form of 
marriage in the Gommon Prayer was then used, except the ring, 
and they lived together as man and wife for seven years ; there 
it was argued that by the law of nature the contract was a mar- 
riage, but the Delegates held it a nullity. I rely on that case as 
a £stinct authority for my view of the present case, it conflicts 
with Lord Stowell's statement, '' Marriage in its origin is a con- 
*' tract of natural law," Dalrymple v. Dalrymple, 2 Hag. Con. 
R., 63. I admit that it is not contrary to the law of nature to 
contract matrimony, but that is not the question here. The 
case of Haydon v. Gould is referred to by Sir J. Nicholl, in 
Elliot V. Gurr, 2 Phil. Cons. Rep., 21, and by Sh- W. Wynne, 
in a case mentioned in a note to Lindo v. Belisario, 1 Hag. Gons. 
R., 7. There was a case of Hervey v. Hervey, 1 Sir W. BL 
Rep., 878, a Jactitation suit, — ^there the parties had been mar- 
ried in the Fleet eighteen jears previously, by a person who 
appeared to be a Clergyman. The question was, whether, on' 
the evidence, there was sufficient to presume a valid marriage. 
Now, if the mere contract itself made the marriage, there was 
nothing in that case to argue about, but the question turning on 
what was to be presumption of marriages, it was fairly neld 
there that the marriage having been celebrated by a man 
apparently a Clergyman, was, after a cohabitation of eighteen 
years, to be presumed to have been a proper marriage. 
Scrimshire r. Scrimshire, 2 Hag. Con. R., 395, was a suit for 
restitution of conjugal rights, and the question was as to the 
validity of a foreign marriage, not celebrated according to the 
laws of the country where it was contracted. The marriage 
there was celebrated in France, by a Roman Catholic Priest, 
in a private house, both parties being minors. — [Reads a part of 
the Judgment of Sir Edward Simpson^. That case is valuable 
for me, as showing, that if you bring m the case to be a mere 
contract, it is no marriage. Sir E. Simpson fell into one mistake 
in his Judgment, viz., in supposing that if a Romish Priest per- 
formed the ceremony out of me kingdom it should be performed 
according to the Ritual of the Established CSiurch ; but in other 
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respects his decision was right. In Hawke v. Corri, 2 Hag. o«««ub«w«, 



Cons. R., 288, Sir William Scott says—'* It seems to be a gene- ia42. 
"rally accredited opinion, that if a marriage is had by the — ;— ^ 
" ministration of a person in the Church, who is ostensibly in JSii^?"^*'* 
" Holy Orders, and is not known or suspected by the parties to 
** be otherwise, such marriage shall be supported. Parties who 
" come to be married, are not expected to ask for a sight of the 
" Minister's letters of Orders, and if they saw them could not be 
" expected to inquire into their authenticity. The same favour- 
*' able principle might not be unjustly applied on behalf of an 
" innocent young woman to this ostensible Minister ; though 
" officiating in a private house, when the office is authorized by 
" the special license to be performed, with just the same validity 
" as in a Church." These observations appear to assume thi^ 
the presence of a Priest is essential to the vaudity of a marriage. 
Now, it is to be observed, that the English Marriage Act does 
not prescribe any particular form of Ritual. I submit then that 
on these authorities I have made out that a mere contract does 
not make a marriage. It is true in Fitzmaurice r. Fitzmaurice, 
cited by Mr. Holmes, there was a contract, but the Judgment is 
to compel him to marry, not that he is married. The form is— 
quod subeat matrimonium on a given day, and at a given place. 
Suppose one contracts marriage per verba de prcesenti and dies, 
can any suit be instituted after his death ? [Pbrrin, J. — In Fitz- 
maurice V. Fitzmaurice the contract with the female was made 
in her house, in Duke-street, Dublin. The suit was first 
instituted before the Archbishop of Dublin, when he decreed 
against the marriage, but on appeal the Delegates reversed the 
decision of the Archbishop, and decreed in favour of the mar- 
riage — 1 have procured a copy of the Judgment — l_Reads tY.] — 
In Dalrymple v. Dalrymple there does not appear to have been 
any marriage decreed.] — Because that was a Scotch marriage, 
atid accordmg to the law of Scotland that would be unnecessary. 
Now, as to the value of the cases in the Ecclesiastical Courts, I 
will refer to Hargrave's Law Tracts, p. 453, as to the force and 
effect of sentences m the Ecclesiastical Courts. He says, ''Where 
** there is no collusion — ^tbe sentence of the Ecclesiastical Court, 
'' though only in a suit of Jactitation, will, whilst it remains 
'' unrepealed, operate conclusively in all our Temporal Courts, as 
'' well when the suit there is criminal as when it is civil." And 
he then proceeds — '' I take it to be a general rule of our law, 
" that where any matter belongs to the jurisdiction of one Court 
" so peculiarly, that other Courts can only take conusance of the 
« same subject indirectly and incidentally, the latter are bound 
'< by the sentence of the former and must give credit to it. This 
'' rule which prevails in various instances is more especially ap- 
'' plicable to sentences of the Spiritual Courts in cases of mar- 
'* ria^e. Amongst us, the law of marriage hath been deemed a 
'' subject merely of spiritual conusance from very ancient times ; 
'' nor have the Temporal Courts for many centuries past pre- 
<< tended to examine the legality of marriage, except when the 
** question hath occurred in the trial, and as a part of some other 
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^^E^T^' ^' ^^^^ general issae, falli&g within the sphere of tempoFAl 

I842r^' ** jurisdiction.'' Harm^ve mentions, p. 456, the caflo {£ Jones 

, and Bow, in B. R., 4 vV. & M. — " On a trial at bar in ejectment, 

AigumMt"***' "the question being, whether Sir Robert Carr was married to 
" Isabella Jones, under whose issue the Plaintiff claimed, and the 
*' Defendant offering, hj waj of anticipation of the Plaintiff's 
*' evidence of the marriage and to prevent his giving any evi- 
^' dence, a sentence of the Court in a suit of Jactitation, decree- 
" ing that there was no marriage ; the whole Court, upon debate, 
" held that the sentence whilst unrepealed, was eondusive against 
'' all matters precedent, and that the Temporal Courts must give 
** credit to it, the subject being of mere spiritual conusance." — 
Now if the Ecclesiastical Court has decreed against a contract as 
amounting to a marriage, and on a trial of ejectment, tb0 sen- 
tence of the Ecclesiastical Court be produced, according to the 
argument on the other side, the Court of Law would have to try 
the question of the validity of the contract over again, and would 
be bound to hold it a valid marriage, and overrule the Judgment 
of the Court which has peculiar jurisdiction on the subject. It 
is admitted that this contract cannot now be enforced — ^the Eccle- 
siaetical Court cannot enforce its celebration, being prohibited by 
58 G eo. iii. , c. 8 1 , 8. 3. The Ecclesiastical Court will not hold the 
contract to be a marriage, and has no power of enforcing its future 
celebration. Well, is it to be the peculiar privilege of parties so 
married (assuming contract to be marriage) to commit adultery ? 
If not, how is the party to be relieved in the Ecclesiastical Court, 
when that Court cannot entertain a suit respecting this contract? 
If after a regular marriage either party commit adultery, the 
marriage can be dissolved and a decree for a divorce pronounced 
in the Ecclesiastical Court. We are told that the vow is regis- 
tered in heaven in such cases as the first alleged marriage here, 
but if that vow be broken by adultery the party has no remedy — 
if there be no redress for the breach of such vow, it is a strong 
argument to show it is not a marriage. To say that there is a 
valid marriage subsisting between A and B, but that such mar- 
riage confers no rights, and the parties can have no remedy 
against each other for the breach of its duties, is certainly a 
startling proposition. I come now to the cases referred to by 
Mr. Holmes : and first, as to Dalrymple r. Dalrymple, 2 Hag. 
Con. R., 54, which was over and over again mentioned, and 
which, it was said, it was even presumption in the Court to inquire 
into. Now as to that case, if Lord Stowell has said anything there 
which was not required by the case before him, neitner his fame 
nor his learning, nor the lustre of his judicial character, can give 
to his mere dicta, the force of law, no more than if your Lord- 
ships were now, in this present case, to deliver an opinion on any 
question as to the law of real property. Now, what were the facts 
of that case ? It was a case as to the validity in Scotland of a 
marriage per verba de prcesenti, without any religious celebration; 
and if the contract was a marriage in Scotland, there was an end 
of the question, and the law of England had nothing to say to it, 
and Lord Stowell himseU; p. 58, says — ^^^ Being entertained 
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'< IB na EnglkAt Cotnrt, it must be adjudicated accordii^ to the pria- owttWsBrtfiii, 
" ciplea of English law, applicable to such a case. But the only ^^%^^' 
** principle applicable to such a case by the law of England is, that — — 
** the vwidity of Miss Gordon's marriage rights must be tried bv JJ^* ^jj^^' 
" rrference to the law of the country, where, if they exist at aU, '^ * * 
** they had their origin. Having furnished ibis principle^ the law 
'* of England withdraws cdtogether^ and leaves the legal muestiofn, to 
" the exclusive judgment of the Idvo of Scotland.** Now, after 
having said this, everything which he afterwards thought fit to 
propound, with regard to the law of England, was altogether 
extrarjudicial, and uncalled for. What had the law of England 
to do with the case? and who argued the law as to mar- 
riage in England before him ? The law of > Scotland alone 
could determine the case, and as &r as he laid down that law, his 
Judgment is binding. In Lacon v. Higgins, alias Isaac, Dowl. 
and Ry., N. P. C, 38. Lord Tenterden says, 45,—" I take it 
"according to the general rule laid down by Lord Stow ell. 
" in Dahrymple v, Dalrymple, that a marriage celebrated out 
*' of England is valid or invalid in England, according as it would 
" be vwid or invalid in the country in which it is celebrated. 
** la that case the whole inquiry was, whether the supposed mar- 
" riage bettoeen the parties toas a valid marriage according to the 
** law of Scotland^ in which country the contract took place ; and 
** the decision of the Court was, that it was a valid marriage." 
Now, if we are to look to Lord Stowell's opinions in Dalrymple 
V, Dalrymple as extra-judicial, let us see if his extraordinary 
observations are borne out. In p. 64, he says, ** The law of the 
" Church, the canon law, (a system, which in spite of its absurd 
*' pretensions to a higher origin, is, in many of its provisions, 
" deeply enough founded in the wisdom of men) although, in cori- 
"formity to the prevailing theological opinion, it reverenced 
"marriage as a sacrament, still so far respected its natural 
** and civil origin, as to consider, that where the natural and civil 
" contract was formed, it had the full essence of matrimony, 
" without the intervention of a Priest; it had even, in that state, 
"the character of a sacrament; for it is a misapprehension 
"to suppose, that this intervention was required as matter 
" of necessity, even fpr that purpose, before the Council of 
" Trent." The meaning of that is, that until the Council of 
Trent, no religious ceremony was required by law to the validity 
of a marriage in England. If the cases I have cited, and 
the books I have referred to, be right, this proposition of Lord 
StowelPs is not law. What did the Council of Trent do — Paul, 
Hist. Con. Tret , Lib. 8 — 731. "It declared all contracts of mar- 
" riage null and void, which were not made in the presence of the . 
** Parish Rectory or of another Priest, delegated hy such Parish 
" Rector, or the Ordinary, and in tho presence of two or three 
" witnesses." The true meaning of this decree is, that whereas 
up to that time, it had been the habit of irregular Friars to usurp 
the functions of the regular Parish Clergy, and to perform mar- 
riages clandestinely ; m the Council of Trent, by this decree did, 
was to declare that the paridh Priest ishoidd celebrate marriage, 
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i^si«*iBnoB, gj^^j nQUQ other; he knew the parties, and was acquainted 
*]S42?*^' with their circumstances. But the decree does not stop here ; 

it allows marriage also to be celebrated by any other Priest, 

A^iiS^t"^*'" appointed by the parish Rectory or to be celebrated by the Ordi- 
nary. A Priest had been used one thousand years before 
to celebrate marriage ; but the object of the Council was to 
extinguish clandestine marriages, and to put down irregular mar- 
riages, which haying been celebrated by a Priest in Orders (as 
these Friars were), was not void. It is a most extraordinary 
study to read the opinions of Scotch Advocates on marriage ; yet 
Lord Stowell tells us, that one of the modes he took to arrive at 
his Judgment, in Dalrymple v. Dalrymple, was a reference to such 
opinions, p. 81. Our law is more simple, more wise, and more 
righteous. Lord Stowell refers to the opinion of Erskine, p. 84; 
and then p. 87, refers to Craig, Jus. Feudale, Lib. 2, Dieg. 18. 
Now, what would be thought of this in England, which Lord 
Stowell states, p. 106? — ''By the matrimonii law of Scotland, 
" a latitude is allowed, which to us (if we had any right to exer- 
** cise a judgment on the institutions of other countries, with 
'' which they are well satisfied) might appear somewhat hazar- 
'' douB, of substituting another serious intention than that which 
"the words express, to be proved by evidence extrinsic, and 
" totally, as we phrase it, dehors the instrument. This latitude 
"is indulged in Scotland to a very great degree; indeed, accor- 
" dii^ to Mr. Erskine, in all other countries, a solemn marriage 
" in facie ecclesim fcucit fidemy the parties are concluded to mean 
" seriously and deliberately, and intentionally, what they have 
" avowed in the presence of God and man, under all the sanctions 
"of religion and of law. Npt so in Scotland, where all this may 
" pass, aa Mr. Erskine relates; and yet the parties are at liberty 
" to show, that by virtue of a private understanding between 
" themselves, all this is mere imposition and mockery, without 
" being entided to any effect whatever." Monstrous absurdity! 
Suppose, according to this doctrine two went to Church and took 
the marriage vows, yet afterwards one of the parties was at 
^ liberty, as soon as he or she got on the steps of the Church, 
to say, notwithstanding the solemn way he or she had taken the 
vows, they did not mean what they said, but had some mental 
reservation or meaning very different. Alison, in his Criminal Law 
of Scotland, admits it is impossible to tell what the marriage law 
in Scotland is, and that few persons can say whether they are mar- 
ried or not. I do not intend to quarrel with the books first cited 
by Mr. Holmes, or to say anything on what was the general law of 
nature on the subject, but I avail myself of his admission, that to 
this marriage contract, every country has a power to add such cere-' 
mony as it thinks fit. So in Ferguson's Scotch Consistory Kep., 
315, he says, " Marriage in its origin is a contract of natural 
" law, antecedent to its becoming in society a civil contract, 
" superadded to this in most civilised countries, acting under a 
" sense of the force of sacred obligations, it is a religious con- 
'* tract, the consent of the individusJs pledged to each other being 
" ratified and consecrated by a vow to God. This, generally 






Beffina T. MilUs. 49 

** speaking, is tlie idea of marriage as entertained in every Ovbih'ibsvoi^ 
" country where the Christian religion prevails." Mr. Holmes ^^^"^^^""^ 

referred to the opinion of Scotch and of American writers, but L 

their opinions cannot make the law of England. Now, as to ^'- Whitende'i 
M'Adin v. Wsdker, 1 Dow. P. C. 148, the question was entirely -^^^^^^^^^ 
on the law of marriage in Scotland, and Lord Eldon's Judgment 
is founded altogether on the law of that country. Butin p. 186, he 
says, " With respect to the question, whether if the parties had 
^' married other persons after this contract, they could have been 
*' punished for bigamy, he agreed that the argument founded 
" upon this proved too much." As to the other two cases cited. 
Holt V. Ward, Clarencieux, 2 Str., 937; the question in that case 
was only whether or not an infant could make a valid contract of 
marriage. In Reid v. Passer, Peake, N. P. C, 303, the question 
arose about a marriage had in the Fleet Prison, and the discussion 
there was, how far (if at all) the Fleet Books were evidence; and 
Lord Kenyon, in his Judgment, says, '' I think, though I do not 
" speak meamng to be botmd^ that even an agreement between the 
" parties per verba de prcBsenti was ipsum rnatrimomunif' and this 
incidental expression, guarded as it was, is cited as an authority 
on the other side. Honeyman v. Campbell, 2 Dow. and CI., 265, 
was also a Scotch case ; and in p. 280, Lord Brougham says, " I 
** take the marriage law of Scotland as I find it, although it makes 
" so perilous an experiment on human passions, when it says that 
a person of the one sex, at the aj^e of twelve, and of the other 
at the age of fourteen, who would not, the one till nine years, 
^* the other till seven years afterwards, be competent by law to 
*^ affect one half quarter of an acre of an estate, may legally 
^' perform the most solemn act of life, may enter into a binding 
" contract of holy matrimony, establishing a union for Hfe, 
" from which issue may be procreated, and which may carry all 
" the estates and honors of a family to the children of (it may 
be) a common prostitute, whether it is consistent or expedient 
that a system should continue, by which, in half a moment, 
when passion is predominant, and reason is lulled to sleep — ^in 
^' half a moment— no time allowed for reflection, a person of 
" such an age is made capable of binding himself or herself in 
^' the most solemn contract of life, involving consequences affect- 
" ing the whole of the property and the honors of families, is a 
** matter which I do not at present stop to inquire." And yet 
this is the system and doctrine which the ower side are now 
contending n)r, and endeavouring to make appear to be the 
marriage law of Ireland. Now, as to the common law cases cited 
by Mr. Holmes. The King v. the Inhabitants of Brampton, 10 
East, 282,and Lautour v. Teesdale, 8 Taunt., 830, were cited, and 
Mr. Holmes stated that the Court could not decide the question 
here in the prisoAer's favour, without overruling both these cases. 
Now first, as to the case in East, what was it? A marriage cere- 
mony was read at St. Domingo, in a Chapel, by a person nabited 
like a Priest, and was interpreted to the parties by the Clerk, and 
they understood it to be the marriage ceremony of the Church of 
England; and it waa held, that after a cohabitation of eleven years, 
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Oimii*sBBvoB, they were to be presumed to be legally tnttrried* aeeording to th'd 
jBdrftfr Tim, 1^^ of St. Domingo, a&d that the marriage being celebrated by 

L a Priest in Holy Orders, would be a good marriage before the 

Mr. Whiteride's Marriage Act. There the Judgment of the Court is put on the 
•^^''P™®"*- ground of the marriage having been celebrated by a rriest, and 

the question in the case was, was there sufficient evidence of this ? 
I rely on that cafie as being in my favour, and if here the Court 
had evidence that the person celebrating the ceremony appeared 
to be a Priest in Holy Orders, and that the parties afterwards 
lived for many years together as man and wife, there might be 
ground to presume that the person celebrating the narriage wad 
a Priest, in the case I have just referred to, Bayley, J., say^, 
** The facts stated are strong evidence of a marriage, and I 
" cannot presume, from any of these facts, that the person who 
" officiated was not a Priest in Holy Orders, or indeed that he 
" was a Roman Catholic Priest. He officiated as a Priest in an 
" appropriate place in the country, and married these parties, 
** and after so many years' cohabitation as man and wife since 
" that period, I cannot possibly say but that this was evidence 
" of a marriage." Then as to Lautour v Teesdale, it too was a 
marriage celebrated abroad, at Madras, between two British 
subjects by a Roman Catholic Priest — a Priest'm Orders — and I 
am not cilled upon now to argue that if the marriage be cele- 
brated abroad by a Roman Catholic Priest in Holy Orders, such 
is not a valid marriage. Lord Stowell, in Dairy mple v. Dalryni- 
ple, referred to three English decisions in support of bis view of 
the law of marriage, and Mr. Holmes has followed him. The 
first was Bunting v. Lepingwell, 4 Coke R., 355, S. O. F. Moor, 
R., 189. That case was, " John Bunting, the Plaintiff's father, 
** and Agnes Adenshall, contracted marriage ])er verba de pr<B^ 
** 5^»f2, and afterwards, on the 10th day of December, 1555^ the said 
" Agnes took to husband Thomas T weede; and after wards,*on the 
" 981 July, Bunting libelled against her in the Court of Audience, 
*' et decret : qxtod prcediet : Agnes suhiret matrrmoninm cum prafato 
** Bunting^ et insuper pronunciatum fait dictum matrimonittm Jhre 
^^nidlum." The case is better reportedin Moor. The dedsion there 
pronounced is, "You have not married, as you ought to have done, 
A B, and wo command you, on a certain day, and under the 
penalty of excommunication, to marry him," and she does so, and 
then becomes his lawful wife. Suppose a man contracts per verba 
deprcBsenti, and afterwards marries another in facte ecclesi^.ho'wis 
the subsequent marriage to be got rid of? Corny ns says they are 
man and wife till divorced; but I would ask another question. How 
can the first contract be enforced, when all power of enforcing it 
has been taken away by Statute ? The other two cases referred to 
by Lord Stowell, were both ruled by Holt, Chief Justice, and 
follow ono another in 2 Salk., 438, Jesson v. Collins, and 
Wigmore's case, and when read together, they explain any diffi- 
culty which might appear in either. In the first case the difficulty 
was whether the question was one which was proper to be enter- 
tained by the Ecclesiastical Court ; all else in the case, and aH 
Holt says beyond that, is extrajudicial. Bttt-m Wigmore's 



cane Lord HoH explauiB dearly what he means ; for he there says Qvsw*iBsvai, 
" by the canon law a contract per verba de prcuenti constituted '^^"^^d^'^^ 

marriage" (and therefore I read the passages from Swinburne '- 

to show the distinction between the canon and the common JS^i^l^''* 
law). LordHoltdoesnotattempttosay that a contract /w wrfta '^s;'^®" 
de prmentiy by the common law of England is a yalid marriage, 
but only that it is so by the camon law. I submit, then, that the 
cases cited on the other side do not affect the question, and that 
the extra-judicial observations of Judges (no matter how eminent) 
caamot get rid of the cases and authorities to which I have referred. 
I therefore submit that a contract per verba de prcesenti though 
followed by cohabitation is not in itself a marriage by the law 
of England, although until the Statute (58 Geo. iii., c.8 1,) it might 
haye been enforced by a decree of the Ecclesiastical Court. I ask 
what are we to say to all the attempts which have been made to 
establish Fleet marriages ? What is the meaning of persons 
jQiying into Scotland to be married by a blacksmith ? How are the 
regular marriages celebrated by degraded Clergymen in Orders, 
and which led to the introduction of the Marriage Act, to be 
accounted for, if a mere contract made a marriage P It is plain 
that the public were under the impression that the presence of a 
Priest in Holy Orders was necessary to the validity of a marriage ; 
but according to Mr. Holmes's argument they were all wrong, as 
the mere contract was good enough, and all the expense and trou- 
ble resorted to in getting such clandestine marriages celebrated 
might have been saved. But if there was ever any doubt at all in 
this case it is solved by the several Statutes which have been 
passedin relation to marriage. [Burton, J. — ^Mr. Holmes referred 
to a passage in 3rd Inst., 88, where speaking of the words '^ being 
married" m the Statute against bigamy, Lord Ccke says, ^' This 
''extendeth to a marriage de facto or voidable by reason of prc-con- 
*^ tract, &c."] What he means by a marriage de facto, is a mar- 
riage properly celebrated, (say in George's Church) but which may 
be avoided perhapsafterwards for consan^nity,&c.; such I admit, 
though a voidable 'marriage, would sustam an indictment for biga- 
my, but it is an assumption to say that this was a voidable marriage; 
I say it was no marriage at all. [Crampton, J. — The marriage de 
facto Coke speaks of,is a marriage good till avoided by Judgment.] 
The argument founded on the marriages of Jews and Quakers 
was, that such marriages could not be upheld unless the contracts 
were held at common law to amount to man*iage. As to the 
Jews, Lindo r. Belisario, I Hag., 216, was cit6d. The principle 
of the decision in that case was, that the validity of Jewish 
marriages was to be decided by their own peculiar laws, as if 
they were foreigners ; but if a contract per verba de prtBsenti oonsti* 
tuted a valid marrii^e there was no question to be decided in that 
case at all ; [Cramptok, J. — I think Sir W. Scott says he doubts 
if he would have taken upon himself to decide the case, had it 
not been sent to him from uhancery ;J however he decided it on 
the grdund that according to the Jewish customs he thought the 
oen^aot only amounted to a betrothment, and there is no allusion 
ittthift JudgmMt/from beginniiig to end as to what our law of 
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QuuH'sBnoH, marriage is, or that a contract per verba de prcBsenti made a mar* 
Eoiter Term^ riago. There was an appeal in that case, Appendix p. 9, and the 
^^^' closing sentence, page 24, is in my fayour, " A man cannot be the 
Mr. Whitende's '^ husband of a womaiL by the law of England without having the 
Aigument « ^^jj ^ghts which he (Belisario) had not;" and in Appendix p. 7, 
an anonymous case respecting Jewish marriages is giyen in the 
note. These cases show that the Jews stand on a pecunar ground, 
and their marriages are to be sustained either ofi the ground 
of their being excepted from the Marriage Act or their being 
considered as aliens. As to Quakers' marriages, I cannot attach 
much value to the cases Mr. Holmes has referred to from SewePs 
History of Quakers, nor to the opinion of Mr. Justice Archer who 
talked of the marriage between Adam and Eve, or to the case in 
which he says '' All the Bishops held this a good marriage," for 
I cannot certainly conceive how the case came before the Bishops, 
nor do I think Episcopacy would ever allow the validity of such a 
marriage. But if the Quakers are satisfied as to the validity of such 
marriages, so am I. Any sect or body of people may hold peculi{kr 
opinions, a particular person or sect may dislike signing a deed, 
still the law requires a deed to be si^ed, and it is not a sound 
argument to say a certain sect entertaming such and such opinions 
m^es the law. The Quakers seldom or ever go to law, indeed 
Haughtonv. Haughton, 1 Molloy, 611, is the only case between 
Quakers I know of. There is a Statute of Anne, in which 
Quakers are called Protestant Dissenters, and that puts an end 
to any question concerning them, and brings them within the Dis- 
senters' Act, 21 and 22 Geo. iii., c. 25, and Haughton v. Haughton 
was rightly decided. 

THIRD DAY. — SATURDAY, 30tH APRIL. 

90tfa April. Whiteside, in continuation. — I omitted yesterday to refer to 

Vanespens' Jus. Ecclesiasticum Universum, 565. He there ex- 
plains the real object of the Council of Trent^ in the decree on 
marriages; this book was written by a learned professor at 
Louvaine, and under the first three Titles it will be plainly seen 
that the object of the Council was not to require the presence of 
a Priest for the first time, but to prevent clandestiae and irregular 
marriages. — [Burton, J. — Then all the authorities cited by Mr. 
Holmes, were under a mistake as to the coustruction of the decree 
of the Council of Trent.] — ^I submit they were. Steadman v. Powell, 
1 Addams, 58, was referred to on the other side. The marginal 
note is '^ Probate of a will refused to the executor, as being the will 
'' of a married woman, and consequently invalid at law. Adminis- 
^' tration of her effects committed to her husband, whose interest as 
'^ such, had been denied by the executor. A marriage in Ireland 
"between the parties, neld to be proved by circumstantial 
" evidence* Its alleged nullity on account of its celebration by a 
" Popish Priest, held to be not proved." And in the Judgment 
the case is put entirely on the ground of its beii^ an irregular 
marriage — [States the facts of the case, and rea& the last two 
pages of Sir J. NidhoUs' Judgment] Another oafie relied on was 
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Beere v. Ward, mentioned in Jacob's note, 2 Rop. Hus. and Qwm»'ibm<w» 
Wife.— But the only report of the case is to be found in the ^^ij^s!^' 

English newspapers of the day. It was before Dallas, 0. J. — \ 

[Perrin« J. — I was in doubt about that case ; Mr. Roper does ^i^^^^*'* 
not mention by whom it was tried. I sent for a report of the '^^''8^'™*'' 
case and have been informed that it was also tried by Lord 
Tenterden.] — I have got the newspapers of the day. It 
was an issue out of Chancery, on the legitimacy of a per- 
son born before the Marriage Act. The question was sent 
by Lord Eldon to the Court of law, and there is no report of 
the case save in the papers. The report of the first trial is in the 
Morning Chronicle^ 10 April,! May, and 6 May, 1824; and there 
the Judge told the Jury that a contract per verba de prasenti 
constituted a valid marriage. Lord Eldon not being satisfied, 
ordered a new trial, and the Judge who then presided entertain- 
ing the same opinion, viz., that a contract was marriage, the case 
eame back to Lord Eldon, and was at argument before him for 
seven days, and the broad question at argument was, whether a 
a party could make out legitimacy through such a marriage ; the 
result was, his Lordship ordered a third trial at bar ; but the 
partv who claimed under such marriage did not venture on the 
third trial. Lord Eldon is reported in the paper to have said, 
that the question was one of too much difficulty for him to take 

on himself to decide alone. — [Holmes The whole comes to 

this. Lord Eldon — •paused,'] — I referred yesterday to a case to 
show the sentence which the Ecclesiastical Court used to pro- 
nounce in suits to enforce these contracts, — Baxter v. Buckley, I 
Lee, bv Phil., 42. There '' Buckley was enjoined to solemnize 
*' marriage in the Church with Susannah Baxter, within sixty days 
'^ after he shall be served with a monition for that purpose." 
With respect to Quakers being Protestant Dissenters, I have 
found the Act of Anne which declares them to be such. — 8 Anne, 
c. 3, s. 24. — '^ Provided always, that whereas there are certain 
^* Protestant Dissenters called Quakers, who scruple taking oaths," 
&c. I would only further remark that marriage may be proved 
by presumptive evidence; but to show cases where mar- 
riages have been proved or assumed from presumptive evi- 
dence, such as cohabitation for a len^h of time, &c., does 
not assist the argument on the other side ; for presumption is 
generally consistent with the fact. As to the statute law, it 
will be admitted that the statute law ought to cast some light 
on the question, and if the argument on the other side be correct 
that a contract constituted a marriage, it would be expected that 
such would appear to be the language of the Legislature, whilst 
if, upon the contrary, our proposition is true, we would expect the 
Legislature to speak of contracts as distinguished from mar- 
riages, and that the Legislature should interpose to provide for 
cases where marriages were had before othw persons than 
Clergymen, I will not go farther back than the Commonwealth. 
Episcopacy was overturned by a person named Oliver 
Cromwell, and one of the first acts done by his Parliament was, 
to interfere with the well-known law of the land, which made 
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0™***?,"^ marriage a religious ceremony. Hume's Hist. Eng., C. 2, A. D. 

iwa 1653 ; Neal's His. Puritans, 603—" The solemnization of mar- 

*' riage has hitherto been engrossed by the Clergy." — [Pbrbin, 

A^S"^*'" J— You are now speaking of the Ordinance of 1663, but if you 
go back to the Ordinance of 1644, you will find that though 
marriage is i^tyled a contract, it is stated it should be celebrated 
by a lawful AGnister of the Word.] — In the Ordinance of 1663, 
which was passed in the Barebones Parliament (Scobell, 236^) 
the form of marriage is given — ** The man to be married, takin? 
"the woman to be married by the hand, shall plainly and 
"distinctly pronounce these words — I, A B, do here in the 
" presence <h God, the searcher of all hearts, take thee, D, 
" for my wedded wife ; and do also, in the presence of God, and 
" in the presence of these witnesses, promise to be unto thee a 
" loving and faithful husband." Ana then the woman, taking 
the man bv the hand, shall pronounce these words — " I, C D, 
" &c." All this was to be done in the presence of a Justice of 
the Peace. After the Restoration the first thing was to pass an 
Act in relation to such marriages, 17 and 18 Car. ii., c. 3. — 
[BuETON, J. — The Ordinance only required a certain species of 
evidence, but does not say anything of contracts per verba de 

pnBserUi,'] [Pbrrin, J ^he ordinance of 1663 specifies the 

form there mentioned as being the only valid form of marriage] — 
but the Statute 17 and 18, Car. ii,, c. 3, s. 1, declares thS,t all 
marriages so celebrated during the usurpation — "shall have 
" the same force and efiPect in law as if such marriages had been 
" had and solemnized according to the rites and ceremonies 
" established or used in the Church of Ireland." I would now call 
attention to the English Marriage Act, 26 Geo. ii., c. 33. 
Clandestine marriages were the causes which led to the passing 
of that Act. Now, how were those clandestine marriages con- 
trived ? They were had before worthless and l^degraded 
Clergymen — ordained Clergymen — and there were places in 
London where such persons were to be found. The argument 
on the other side is, that a mere contract made a marriage ; if 
so, the parties would have had a greater facility in having 
marriage by contract than by a Clergyman, and so there was 
no occasion for the celebration by the degraded Priests I have 
mentioned. According to the argument on the other side, two 
evils were to be guarded against —clandestine marriages by 
degraded Clergymen, and marriage contracts. It is strange (if 
the argument on the other side be well founded) that on looking 
throu^ the discussion on the Marriage Bill, it is the first evu 
which is alone mentioned, and not a word is said about a contract 
constituting a valid marriage. — [Refers to Sir W. Murray's 
Speech, 16 vol. Par. His. 78.] It is curious, I say, that all through 
the debate, they never seem to consider any marriage to be 
valid except celebrated in the presence of a Priest. But they 
do not in the Act forget the contract ; they knew that sucn 
contract was not a marriage, but they knew that it could be 
enforced by suit in the Spiritual Coiurt, and whilst they do not 
declare mm contracts to be void, by sec. 3 it is provided, that 
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After the Act no suit shaU be instituted in the Ecclesiastical ^^^'^^ 
Court to enforce their performance in fcteie eedesue. I say the 1842. * 
Act was solely leyelled at marriages by deeraded Priests. We _, rrr".:. , 
contend . that a rehgioos ceremony was necessary before the Azguawt. 
Marriage Act to the yalidity of the marriage; the other side say 
it was tiiat Statute which first made a religious ceremony neces- 
sary. Now though sec. 8 declares all marriages to be null and yoid 
which are not celebrated as here directed, it does not require 
that the ceremony shall be performed according to the Ritual — ^it 
does not declare all marriages celebrated by a Priest in other 
form than according to the Ritual of the Church of England to be 
yoid. But I would ask, if all marriages were disposed of by the 
8th section, and a contract was marriage, what was the use of the 
13th sec. ? on our construction it was because a contract did not 
make marriage but could be enforced in the Spiritual Court, that it 
became necessary to deal with such contracts, and this is effected, 
not by declaring- them yoid, but by enacting that no suit should 
be instituted in the Ecclesiastical Court to enforce them. I now 
come to the Irish statute law, and certainly according to the other 
side if contract made marriage, all the Irish statute law was unne- 
cessary, and the Legislature/rom the reign of Queen Anne to the 
present day has been acting* in gross ignorance of the marria^ 
law of Ireland. Our proposition is, that by the common law the 
presence of a Priest was necessary to constitute a legal marriage ; 
the other side say it was not. In 1 Gab. Di^., 409, and post., the 
Statutes are collected'. The first Statute I will refer to is 8 Anne,c. 
3, intituled *^ An Act for explaining and amending an Act intituled 
*' an Act to prevent the furtner growth of Popery.'* s. 26. \_Read8 
it.'] Now, the confessed thing to be done there was to preyent mar- 
riages between Roman Catholics and Protestants by Roman Ca- 
titolio Priests, and this is done by preventing a Roman Catholic 
Priest from celebrating marriage Detween such persons; but 
because the contract was not in itself a marriage, the Legislature 
does not declare all marriage contracts between Roman Catholics 
and Protestants to be void, but prevents the celebration of such 
marriages by Catholic Priests; and thisEnactment was necessary, 
for without it, as a Roman Catholic Priest was in Holy Orders, a 
marriage by him would be valid between a Roman Catholic and 
Protestant. But the argument on the other side on this Statute 
must be, that although a Roman Catholic Priest is prevented 
thereby from marrying a Roman Catholic and a Protestant, a 
thousand in his congregation may enter into valid marriages 
with Protestants by contract. The next Statute is 12 Geo. i., 
c. 3, intituled "An Act to prevent marriages by degraded 
" Clergymen and Popish Priests, and for preventing marriages 
''consummated from being avoided by pre-contracts, and for the 
" more effectual punishing of bigamy." The Act was passed to pre- 
yent clandestine marriages, ana marriages by three classes of per- 
sons are therein gnarded against, viz., 1st, by a Popish Priest; 2nd, 
by any degraded Clergyman ; and 3rd, by any layman pretending 
to be a Clergyman of the Church of Ireland. This Act was intro- 
di&cM with an acctirate perce|)tion of the law ** or any layman 
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ijvxsv'tBsvoH, i« pretending to be a Clergyman," &c., fop Lord Stowell has said 

'^^aii!^^' that where we person celebrating marriage was understood to be a 

->: — ■ ^ Priest the marriage is good. It is said upon the other side that the 

ifc^^side's contract makes a mama^e, and according to that argument, even 

'^^^™°^' since this Act the evil which it was passed to ffuard against may so 

on, provided,* ceremony is not iSSrmed Va^y^the tlrle 
classes mentioned ; our argument makes the Act intelli^ble ; 
we account for why these three classes were properly mentioned, 
because they were capable of performing a marriage ceremony ; 
but according to the argument on the other side, this Statute is 
utterly unintelligible. The 9th Geo. ii., c. 11, s. 1, recites — 
'^ whereas, the sereral laws made to prevent clandestine marriages 
" have proved ineffectual ; and notwithstanding the penalties laid 
'' on those who celebrate such marriages, minors marry, &c. ;" and 
enacts, that all marriages of persons under age, without their 
Guardians' consent, if such minors be entitled to a certain amount 
of property, shall be void ; and subjects any person so marrying 
such minors to penalties, &c., provided the proceedings be taken 
against him within one year. Then comes the 1 1 Geo. ii., c. 10, 
and it enacts, that Protestant Dissenters marrying in their own 
congregations shall not be prosecuted in any Ecclesiastical Court. 
It then is, I think, rather difficult to comprehend how a marriage 
could be valid, when, before the Act, the parties celebrating it 
could have been dra^ffed into the Ecclesiastical Court and pun- 
ished. The.AcTSgnises marriages between DissenterTby 
their own Ministers, and for the future exempts them from pen- 
alties. Next we have the 19th Geo. ii., c. 13 — ^' Intituled an 
*'* Act for annulling all marriages to be celebrated by any Popish 
^' Priest, between Protestant and Protestant, or between Pro- 
" testant and Papist, &c." And it enacts, that all such mar- 
riages, after 1st May, 1746, shall be void. Then comes the im- 
portant Dissenter's Act, 21 & 22 Geo. iii., c. 25, intituled — ** An 
^* Act for the relief of Protestant Dissenters, in certain matters 
<< therein contained." It declares that all marriages solemnized, 
and thereafter to be solemnized, between Protestant Dissenters 
by their own Clergymen, shall be good. What was the use of 
the Statute at all P The Act declares all marriages between 
Protestant Dissenters by their Ministers, to be valid; but accord- 
ing to the argument on the other side, not only had the Dissent- 
ing Minister a right to celebrate marriage between members of 
his own Church, but amongst all other persons of all other creeds. 
The words of the Act are, " Whereas, the removing any doubts 
'' that may have arisen concerning the validity of matrimonial 
" contracts or marriages, entered mto between Protestant Dis- 
^* senters^ sjid solemnized by Protestant Dissenting Ministers, 
" will tend to the peace and tranquillity of many Protestant 
'' Dissenters and their families ;" and then goes on to declare 
such marriages valid. It affirms two things, first, that a marriage 
by a Priest was good ; and secondly, that doubts existed as to the 
power of Dissenting Clergymen to celebrate marriage amongst 
their own people. A great discussion arose on the passing of 
this Act, but on every side it was acusumed that the person to 
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celebrate inarruige must be a Clergyman. It was passed to relieve ^^!^^^^ 
Dissenters who hsid contracted marriage from the affront of being 1842^^ 
obliged to go before a Clergyman of another religion. However, — 7- ^ 
a strong Protest against the Bill was entered on the Journals of the JSgument*^^'* 
House of Lords, which is to be found in 2 Mant's Hist, of the 
Church, 676 to 679. \_Beads it.l [Crampton, J — It is also given 
in the Appendix to Browne's Ecclesiastical Law.'] In the first 
ground of Protest we have — '' Nay it is apprehended a degraded 
'' Popish Priest, a degraded Clergyman of the Established 
" Church, and by the 6 Geo. i., c. 5, s. 8, any man whatsoever, 
'' pretending to Holy Orders, and taking the oath, and subscrib* 
'' mg the declaration therein prescribed, has, by this Bill, a right 
'' to solemnize marrii^es." If the Court now decides against our 
view, not only can a Dissenting Minister do all that an Episco- 
palian Clergyman can, but a great deal more, for he may celebrate 
marriages, m such places, times, &c., as an Episcopalian Minister 
oould not, without rendering himself liable to punishment. The 
very mischiefis anticipated in the Protest have come to pass, and 
we now have degraded Clergymen, as there stated, celebrating 
marriages in such manner as is a disgrace to the country. But if 
the argument urged b^ the other side be well founded, the whole 
discussion on the Bill itself was a mere mockery, for Presbyte- 
rian Ministers not only could marry their own, but all people 
whatever. Marriage is treated as a religious ceremony in 23 
Geo. ii., c. 10, s. 3, and also in 32 Geo.iii., c. 21. That Act was 
intituled — '' An Act to remove certain restraints and disabilities 
'' therein mentioned, to which His Majesty's subjects professing 
" the Popish religion are now subject." oec. 12 renders lawful, 
marriaees between Protestants and Roman Catholics, provided 
Banns be published; and sec. 13 enacts — '* Provided always, that 
'' nothing nerein contained shall extend or be construed to extend, 
*' to authorize Protestant Dissenting Ministers, or Popish Priests, 
'^to celebrate marriages between l^rotestants of the Established 
'' Church and Roman Catholics." Then 33 Geo. iii., c. 2 1 , s. 1 2,pre- 
vents Roman Catholic Priests from celebrating marriage between 
Protestant and Protestant, and Protestant and Roman CathoUc. 
But why ? because he was the only person it wa^ necessary to in- 
terfere with, he being an ordained Priest in Holy Orders. Then 
comes a very important Act, 58 Geo. iii., c. 81, intituled, " An Act 
'^ for extending to that part of the United Kingdom called 
'' Ireland, certain provisions of the Parliament of Great Britain, 
'* in relation to executors under the age of 21 years, and to mar- 
" riage." And sec. 3 enacts, " That m no case whatsoever shall 
any suit or proceeding be had in any Ecclesiastical Court of 
that part of the United Kingdom called Ireland, in order to 
compel a celebration of any marriage in facie ecclesice, by rea- 
" son of any contract of matrimony whatsoever, whether per 
*^ verba de prcesenti; or per verba de futuro, which shall be 
*' entered into after the end and expiration of ten days next 
'* after the passing of this Act, any law or usage to the contrary 
. ■ II I — - -- 
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^jSfarS^' ** ndtirMiftteadmg.'* There is a corresponditt seetkm m iln 
194a ' English Marriage Act.* Now, iu' the section which I hy^e read, 
Mr wh- a wl ' ^^* ^'^ ^^® °^^ *^^^ ^^ marriage itself, is treated, and pro*^ 
Aigumcnfc ** P^i*ly> as * mere contract. I want now to know whattibteLegis* 
lature meant to do b;^ this section? Our argument is, that imtil 
the contract vrss enforced b j celebration m facie ecehsue, it was 
not matrimony. They say that the Legislature meant to leave 
the contract untouched, and that such contract amounts to mar* 
riage ; then the persons who sat in Parliament were as eril- 
mind&d men as ever sat ; because they are made to say, we mean 
to learethe* contract as it was before, and to confer on the parties 
to it all the rights and privileges of marria^, but at the same 
time We will take away the means of enforemg it, in the only 
Court in which it can be made valuable. Now we say, that as 
this was a mere contract and not matrimony, and many suits 
being from time to tiiiie instituted in the Spiritual Courts, for the 

1)urpose of getting these contracts carried into execution, and this 
eading to much evil, by proof of clandestine contracts, the Ire- 
gislature does not declsu'e the contract to be void, but takes away 
ml remedy for enforcing it in the Spiritual Courts; it leaves the 
parties to their remedy at law, where they will get damages for 
breach of the contract in the non-performance of it, and this is 
the only ground on which actions for 'breach of promise of mar- 
riage and seduction can be sustained; for if the other side be 
right, in all such actions actual husband and wife are suing each 
other. I now refer to 3 and 4 Wil. iv., c. 102, which was an Act 
to repeal certain penal Enactments affecting Roman Catholic 
Clergymen for celebrating marriages ; but by sec. 3 it is enacted, 
" That nothing in this Act shall extend, or be construed to extend, 
to the giving validity to any marriage ceremony in Ireland, 
which ceremony is not now vaiid under the existing laws, or to 
the repeal -of any Enactments now in force for preventing the 
" performance of the marriage ceremony by degraded Clergy- 
" men." This closes the Acts of Parliament relating to Ireland 
with which I will trouble the Court, and I contend that they all 
proceed upon the supposition, first, that a religious ceremony was 
necessary to constitute marriage, and secondly, that in the view 
of the Legislature a contract was not marriage, and hj the Act 
58 Geo. ill., c* 81, those contracts are substantially extinguished 
by takmg away the only means of enforcing them. I rely oni 
ail the Acts to which I have referred for the relief of Protestant 
Dissenters, and there are also many Colonial Acts affirming the 
same principle. The 58 Geo. iii., c. 84, is intituled " An Act to 
*' remove doubts as to the validity of certain marriages had and 
" solemnized within the British territories in India ; " and it de- 
clares marriages by Ministers of the Church of Scotland between 

persons of their own communion valid [Crampton, J. — 

Are the words in that Act " be it declared," or " be it declared 
" and enacted ?"] — It enacts as well as declares, and it is odd that 
it expressly provides for what the Dissenters' Act here does not, 






▼», for the oftm of only one of the parties being a member of tire ©»»»*i^i»«it 
Church of Seotland, for it Enacts, " That from and after, &c., all iws!^' 
** marriages between persons, both or one of such persons being — p— 
" members or member, or holding communion with the Church of J^L^^^J^^^'" 
^* Scotland, and making a declaration to the effect thereinafter 
*' mentioned, celebrated by ordained Ministers of the Church of 
*' Scotland, and appointed by the East India Company, shall be, 
*' and shall be adjudged, esteemed, and taken to be of the same, 
*^ and no other force and effect as if such marriages were had 
** and solemnized by Clergymen of the Church of EnffUmd^ 
" according to the rites and ceremonies of the CImrch of England.*' 
These are all the Acts with which I will trouble the Court, but 
I submit that the Irish statute law ought to be looked into, to 
see what in contemplation of the Le^lature constituted marriage; 
for if there be no distinct authority on the subject, it is no bad 
argument to look to the principles upon which the Legislature ha^ 
acted for the last 150 years. Mr. Holmes, at the close of his 
argument, made one or two remarks which I should not sit down 
without noticmg ; he thought it right to say, that this was a 
question between the Presbyterian and the Established Church. 
Now, when the point was first raised, the Established Church 
had as much to say to it as the Sultan at Constantinople. It 
first was raised on the defence of a prisoner ; and if, wnen the 
question did arise, persons of the Established Church wished to 
have submitted to the faithful guardians of the \sc^ for their 
decision, a subject of such vast importance, are they to be cen- 
sured? Mr. Holmes said, that if the Court decided against 
them, that the great body of the Presbyterians would withdraw 
their support from the Established Church I I am sure they will 
not ; but eren if they did feel it necessary to do so, — I trust my 
learned friend's most gloomy anticipations would not be realised, 
and that the Established Church would not fall. No loyer of 
his country could contemplate the possibility of her downfall 
without regret, for the machinery of the • State, and the noble 
institutions which made it flourish, would fall with it. But even 
if the Church did faU — if its external power were gone to-morrow, 
I hope and believe, that as a Church; it would not cease to be a 
witness to the truth. I feel persuaded, that until it teaches 
fsdsehood, it will not perish ; and if its temporal power were 

fone, it still would be a witness to the truth — ^it would still give 
ere the means to the people of consolation and instruction, and 
show them the way to a bright and glorious hereafter. 

FOURTH DAY, — TUESDAY, 3rD MAY. 
MB. smith's ABOUMBNT. 

Smith, Q.C., with Whiteside. — It appears to me that there are Mr. Smith'i 
three questions in the case, first, whether a contract per verba de ^^TP™«at- 
prcesenti at common law constituted lawful matrimony. Secondly, 
was the presence of a Priest in Orders necessary to constitute 
matrimony, and was a Presbyterian Clergyman such a Priest; 
and thirdly, did the ceremony vhicfr was celebrated between 
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BBfoB, the prisoner and Esther Graham, constitute such a marriage 

^^"'^^^^ de facto as would render the prisoner liable to an indict- 

— 7-^ ment for bigamy. In stating the last two questions, I have 

5JL^*^^'* taken it in the view most unfavourable to tilie prisoner, for 

when the religion of Esther Graham has not been found by 
the special verdict, I am at liberty to assume her to be a 
member of the Established Church, whilst I am now assuming 
her to be a Dissenter; it is found by the special verdict 
that the prisoner is a member of the Established Church ; but 
the Jury do not find whether Esther Graham was a member of 
the Established Church or a Dissenter ; however, ^I will now 
take her to bo a Dissenter. On the first (]^uestion which I have 
stated, we have to consider, first — What is, and what was the 
common law of the land ? I will refer to Blackstone and Hale 
on that subject. 1 Black. Com., 63 — ^' When I call these parts 
'' of our law ^ leges non script€B^' I would not be understood as if 
'' all these laws were, at present, merely oral, or communicated 
" from the former ages to the present, solely by word of mouth. 
'' It is true, indeed, that in the profound ignorance of letters, 
" which formerly overspread the whole western world, all 
" laws were entirely traditional ; for this plain reason, because 
" the nations, among which they prevailed, had but little idea of 
*' writing. Thus the British, as well as the Gallic Druids, com- 
'^ mitted all their laws, as well as learning, to memory ; and it is 
" said of the primitive Saxons here, as well as of their brethren 
*'on the Continent, that leges sola memaria et usti retinebant.*' 
One of the modes of ascertaining the common law, which Black- 
stone states is immemorial usage ; and I am much mistaken, if 
before I sit down, I do not bring the case within that mode. 
In paffe 64, he speaks of the three principal systems or codes 
prevauing in the different districts : — ^the Mercian Lage, the 
West Saxon Lage, and the Dane Lage. In page 65, he says, 
*' Out of these three laws, Roger Hoveden and Ranulpbus 
'^ Cestrensis, inform us King Edward the Confessor extracted 
*' one uniform law, or digest of laws, to be observed through* 
'' out the whole Kingdom." The laws of Edward the Confessor 
were principally founded on the West Saxon Lage. Sir M. 
Hale, Hist. Com. Law, 23 — '' So these laws of England, 
'' which are not comprised under the title of Acts of Parliament, 
" are, for the most part, extant in records of Pleas, Proceedings, 
*' and Judgments, in books of reports and judicial decisions ; in 
'' tractates of learned men's arguments and opinions, preserved 
'* from ancient times, and still extant in writing." So Hale, 38, 
58. The main foundation of the common law was the West 
Saxon Lage; and bringing that to bear on Mr. White- 
side's citation, becomes important, particularly in reference 
to the passage read from the translation of the Saxon 
laws, by the Record Commissioners, as to the necessity 
for the presence of a *'mass Priest by law," at the celebra- 
tion of marriage. I shall not proceed with the details of this part 
of the subject, they have been so ably commented on by Mr. 
Whiteside. Observe, it appears plainly, from 7 Bing. Antiq., and 
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Martene de Antiq. Ec, 127, that some of the Rituals of marriage 0»m»*ib«hoh» 
were in use 900 years. From these authorities it appears the Priest '^'^1842*'^ 

met the parties to be married at the door of the Church, and eren ^ 

his dress is described ; and it is shown that a form of marriage had ^,^^^'' 
been introduced into this country 800 years before the book was 
printed. The Court will also find, on reference to the same book, that 
we have mention made of the Rituals of York and Salisbury, and 
SaUsbury Ritual was corrected, it is admitted, in 1 080, by Osmund, 
Bishop of Salisbury, though we are told on the other side that 
marriage was first introduced as a religious ceremony by the 
Conncu of Trent. The Ritual says, the Priest met the parties 
at the door of the Church, hence the term Dower ad ostium ecclesuB, 
2 Bla. Com., 1 33 — '^ Dower ad ostium ecclesicB^ which is where 
'^ tenant in fee-simple, of full age, openly at the Church door, 
'^ where all marriages were formerly celebrated, after affiance 
^^ made doth endow, &c." We have traced the existence of a reli- 
gious ceremony of marriage from the time of the Salisbury Ritual, 
m the reign of Wm. the Conqueror, that is, we have traced it from 
the time when the common law takes its date. We have it, then, 
that it was the usage to have a religious ceremony ; it may be that 
such ceremony may not have been then absolutely required, but 
we are to remember that both Blackstone and Hale refer to 
immemorial usage, as evidence of what the common law was. 
It is important to trace back and ascertain what the imme-. 
morial usage, as to marriage was ; but I must premise 
that it is much easier to ascertain what the common law, 
in regard to marriage is, in Ireland than in England, for in 
Englaiid the Marriage Act has been in force more than 88 
years, and they are therefore not in a position to see clearly 
what the usage was. I confidently assert that a contract per 
verba deprasenti (^ith the exception of the Quakers, of whom 
George Fox, was the founder,) never did constitute a marriage 
in Ireland. Has any one ever heard of a contract, such as in 
Dalrymple v. Dalrymple, being considered a marriage here 
withm the memory of man ? Clandestine marriages have 
been here always celebrated by some one in Orders, or sup- 
posed to be in Holy Orders — ^that is by degraded Clergymen, 
tinder these circumstances I say that a contract per verba 
de prcBsenti^ is unknown as a marriage in this country. The 
Presbyterians themselves, up to this present hour do not con- 
sider a marriage good unless a Clergyman be present, I have 
therefore the evidence of user, and having seen what the imme- 
morial usage was, have brought it to bear on the first branch of my 
argument. Another mode of ascertaining the common law is, 
Blackstone teUs us, by the treatises and writings of learned sages 
in the law. I will refer to Foxcroft's case, Rol. Abr., 359, S.C., 
4 Viner, Title " Bastard," A 18, p. 218. " One R being m- 
'* firm and in his bed was married to A, a woman, by the Bishop 
'' of London, privately, in no Church nor Chapel, nor with the 
^* celebration of an^ Mass ; the said A being then big by the 
" said R, and withm twelve weeks after the marriage the said 
'* A was delivered of a son, and adjudged a bastard, and so the 
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** land Milieaied to the Lord by the death of R wtthbut heir/' 
It thus appears that at that early period it was considered that 
marriage must be celebrated in the face of the Church. In 
Rogers' Ec. L. d84, Del Heiths' case is given from the Harleian 
Manuscripts. — ** Johannes Del Heith, Kaiherinam cancubmam in 
domo ipsius, Johannis coram vicario de Plunutead spontanea 
voluntate sua affidavit, et anmdtan digito KatherhuB apposfiit et 
^^ verba consueta ad matrimonium contrahendum absque Misses 
celebraiioTie pronuntiavit^ eo quod propter debiUtatem adecdesiam 
accedere rum potuit, et ipsam extunc ad totam vitam ipsius, 
*' KatheriruB pro uxore tenuity et postea procreavit JUium WUHeU 
'* mum ex ipsa Katherina, Peter, the brother of John, entered on 
" the lands of which John died seised ; the above William claimed 
" as son ind heir of John, and it was inquired whether John had 
"celebrated his marriage iii facie ecelesiee after he had recovered 
" from his infirmity ; and it being answered that he had not, it 
** was held that William took nothing in the lands by reason that 
** John had never married Katherine m facie ecclesueJ* The 
case is exactly conformable with Foxcroft's case. The son was 
held illegitimate because the ceremony was not performed in 
Church. So, in that early period we have not only a religious 
ceremony required, but we have it further required that such 
oeremony should bo performed in the Church. I admit that 
afterwards the strictness which required the celebration by the 
Priest in Church was relaxed, and mere celebration by a i'riest 
was held sufficient. — Bro. Ab., Baron and Feme, 91. — 4 Viner 
Ai)., 38, PI. 21. — "If a man and woman are married 
by a Priest, in a place which is not a Church or Chapel^ 
and without any solemnity of the celebration of Mass; yet 
it is a good marriage, and they are Baron and Feme." — 
Weld V. Chamberlain, 2 Shower, 300 — '• On a trial before 
**Pemberton, C. J., on an issue 'of marriage or no marriage,* 
*• the evidence appeared to be this ; that a man, having taken 
** Orders according to the Church of England in former times, 
'*and ejected in 1663, did contract them in these words—*!, 
** 'A B, take thee, B C, for my espoused, betrothed, wedded 
**<wife, and will be thy espoused, betrothed, and wedded hus- 
" *band until death :' the Parson speaking these words, and the 
'*man repeating them after him, and the woman the like, mutatis 
'* mutandis, and no rinff according to the Common Prayer Book; 
" but a cohabitation as man and wife for ten years afterwards. 
^ Pemberton, Chief Justice, inclined to think it a good marriage, 
''there being words of contract de prcesenti, repeated after 
'* a Parson in Orders ; but, upon tlie importunity of Gounsrf, a- 
" case was to be made thereof." If the law was, that a contract 
made a marriage, why does my Lord Chief Justice Pemberton 
doubt as to whether the marriage was not bad from the mere 
0missi(m of the ring ? but he makes the ground of his holding the 
marriage valid to be, that the words were repeated after a Parson 
in Orders — Holder v. Dickeson, 1 Freeman, 95^* Perkins, 306', 
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10 — '' A contracts per verba de pr<Bsenti with B, and lias iasue br 'ifw?"^ 
" her, and afterwards marries C in facie ecdedos, B reooYera A — -^ 
** for her husband by sentence of the Ordinary; and for not per*- ^,^*^* 
" forming the sentence ho is excommunicated, and afterwards. 
*' enfeoffs D, and then marries B in fojdt eedesuB^ and dies. 
" She brings dower against D,^nd recovers, because the feoffment 
'' was perfraudem mediate^ between the sentence and the solemn 
'^ marriage, sed reversatur coram rege et concdio quia prcsdictus A 
^^fum fuit seisitusy duHng the espousals between him and B. 
" Nofa — Neither the contract nor the sentence were a marriage^ 
Neither the contract, says Lord Hale in his note, nor the sen- 
tence of tho Ecclesiastical Court constitutes a valid marriage. 
Now, as to the case cited on the other side, Bunting v. Leping- 
well, 4 Rep. fo. 29, p. 355; F. Moor, 169— [states case J. 
that case establishes the principle, that if there be a con- 
tract -per verba de prcesenti, and afterwards a marriage in faci^ 
ecclesicB, such marriage is yoidablo, not void ; that is, it might be 
avoided (before the Marriage Act) by a suit in the Eoolesiastical 
Court, by a decrdefor celebration of the marriage, pursuant to the 
contract, and a marriage m facie eeclesim accordingly. The 
marriage had m facie ecdesice was only voidable, and a voidable 
marriage cannot be avoided after the death of either of the parties 
^Hemming t7. Price; 12 Mod., 432. 1 Black. Com., 434— ♦^NoW, 
^^ these disabilities are of two sorts, first; such as are canonical, 
'* and therefore sufficient, by the ecclesiastical laws, to avoid the 
'^ marriage in the Spiritual Court ; but these, in our law, only 
** make the marriage voidable, and not ipso fhcto void, untU sen- 
** tence of nullity be obtained. Of this nature are pre-contract, 
** consanguinity," &c. He then says, ** But such marriage, not 
** being void ab initio^ but voidable only by sentence of separa- 
*^ tion, they are esteemed valid to all civil purposes, unless such 
^'separation is actually made during the life of the parties.** 
The argument of the civilians in Bunting's case appears in the 
report in Moore, and they argued on the part of Bunting, tiKat 
if marriage followed, the issue of the coniract were legitimate. 
So that, prior to tiie Marriage Act, a contract per verba de 
prwsenti was not such a marriage as the law recognised. 
Scrimshire v. Scrimshire, 2 Hag. Con. R., 400, was a suit 
for the restitution of conjugal rights, and p. 400, Sir E. 
Simpson says, *' Indeed, the canon law received here, calls an ab- 
'^ scdute conlract ipsum matrimofiittm, and will enforce floletnniza- 
" tion according to English rites ; but that contract, • or ipsum 
** maMmomum, does not convey a l^al right to restitution oi con- 
**jugal rights, though an English Priest had intervened, if 
'' it were t^erwise than according to the English Ritual." In the 
argument of Sir L. Shadwell, in Beere v. Ward, he stated that the 
work, which I am now about t« refer to, was written by Mi*. Ju^ce 
Lawrence : it is not in onv of the libraries, but I got the loan 
bf it fW)m Dr. RaddMe : ft vi/M published so long ago as 1632, 
and ifl'OaUed '^Thir^Laws^lnd R6S(^ti<tes of 'iV^emau's 'Righft,"^ 
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QiTiBB'iBwioH, Kb. 3, p. 1 16 to 1 17. This book is more generally known as the 
'^^wa!''^ * Woman's Lawyer/ It is referred to in Swinburne on Espousals, 

1. which was published in 1686. [Counsel read several passs^es 

^^^*^*" from this work.] I now refer to Swinburne on Espousals, p. 15, 
'^^^'™*" * ** Although by the common laws of this realm (like as it is in France 
'' and other places), spousals not OTAjdefuturo,\mt also deprcesenti^ 
be destitute of many legal effects, wherewith marriages solemn- 
ized doth abound, whether we respect legitimation of issue, 
alteration of property in her goods, or right of dower in the 
" husband's lands." So pp. 233-234, " Other effects there be of 
spousals, whereof some respect the issue or children begotten 
before celebration of the marriage, betwixt those which have 
*' contracted spousals ; and some have relation to their lands and 
^' goods. Concerning their issue, true it is that by the canon 
'' bw, the same is lawful. But by the laws of this realm, their 
*' issue is not lawful, though the father and the mother should 
*^ afterwards celebrate marriage in the face of the Church ; like- 
*' wise concerning lands by the canon law, the aforesaid issue may 
" inherit the same. For further declaration whereof the Canon- 
'^ ists tell us how the children of Jacob, which he had by his 
'' handmaids, did inherit the land with their lawful brethren, 
'^ by reason Jacob did afterwards marry their mothers. But it 
'' is otherwise by the laws of this realm ; for as the issue is not 
'^ legitimated by subsequent marriage, no more can he inherit 
" his father's land ; and as he cannot inherit, no more is she to 
" have any dower of the same lands ; for whereas, by the laws 
'* of this realm, a married wife is to have the third part of her 
'' husband's lands, holden in fee-simple or fee-tail, either general 
*' or special, for her dower, after her husband's death durmg her 
" life, so that she be above the age of nine years at her husband's 
*' death ; yet a woman having contracted matrimony, if the man 
*' to whom she was betrothed die before the celebration of the 
« marriage, she caanot hare any dower of his lands, because, as 
^* yet, she is not his lawful wife, at least, to that effect. Indeed, 
^' it was sometimes holden for law within this realm of England, 
'' that if a man affianced to a woman, did carnally know her, and 
'^ then make a feoffment to the same woman of a piece of land, 
'' and give her seisure thereof, and after that marry her in the 
face of the Church, this feoffment was void, as made unto his 
own wife, to whom he had given his faith, and whom he had 
carnally known, he and she being both one person in law ; 
which thing also is agreeable to the civil, ana to the canon 
" law also, whereby the donations, which are forbidden betwixt 
" the husband and wife, are interpreted, also to be forbidden 
betwixt them, which have contracted spousals de prcesenti^ or 
which, having contracted spousals de futuro, do afterwards lye 
''together, whereby these spousals are reputed matrimony. 
'' But afterwards the temporal lawyers of this realm were of 
another opinion than they were in former times : and whereas 
long ago they did seem to hold, that the feoffment was not 
good, as being made to his own wife. Now they do hold that 
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" it is good as being made, not unto his wife, but unto a single Qvnn'BBmaitm 

" woman, and another person in law. But a single woman can- ^^^'"j^g*^* 

" not have any dower as aforesaid ; and, therefore, a woman Mr. SmitVi 

" contracted only to a man, cannot have any dower of his lands." -^^sa^^i** 

And in the next section, he says, pp. 234-235, " Concerning goods, 

'' the like may be said of them, as hath alreadv been spoken of 

** lands, that is to say, that although by the civil and canon laws, 

** where the man doth gain any of the woman's goods, or 

" the woman gain any of the man's goods, by reason of 

'^ marriage, spousals de prcBsenti or d€ futuro, consummate with 

*^ carnal Knowledge, have the same effect as matrimony solemnized ; 

" yet, by the laws of this realm, it is otherwise ; so that neither 

'* spousals de pr<Bsenti, neither spousals de futuro consummate, 

*^ do make her goods his, or his goods hers. And hence it is, 

*' that a woman contracted in matrimony dying before the cele- 

**' bration of the marriage, may make her testament and dispose 

'^ of all her goods, at her own pleasure, which after solemnization 

'^ of the marriage she cannot do without his license and consent. 

'* And on the other side, the man dying intestate, before 

^^ celebration of marriage, the woman to whom he was betroathed 

*^ surviving, cannot obtain the administration of his goods, as 

^' his widow, which otherwise, the marriage being solemnized, 

" she might do : and the like I read to be observed in divers 

*' other countries, as in France, and Saxony, where neither he 

'' nor she gain an;^ part of the other's goods by being affianced, 

'^ unless the marriage be solemnized, if not consummate also." 

What is the result of these authorities ? The man and woman 

who have entered into a contract per verba de prasenti, are not 

considered una persona — ^they may enfeoff one another — ^their 

issue is not legitimate — ^the husband has no property in the 

woman's goods — the woman is not endowed — she may make a will 

without her husband's consent, and they are as different persons 

as if the contract never was entered into ; and yet the monstrous 

argument on the other side is, that although no consequence of 

bemg husband and wife follows the contract, vet that the contract 

is marriage — ipsum matrimanium, as it is called. I will refer to Com. 

Dig. Bar. and Feme, B. Smith v. Maxwell, Ry. & Moody, 

N.r. C.,80 — ^there the marriage was performed by a Clergyman in 

Orders, in a private house, and Best, C. J., therefore held the 

marriage valia and nonsuited the Plaintiff. — (It was an action on a 

Bill of Exchange and the defence wascoverture.) The King against 

Inhabitants of Bathwick, 2 Bar. and Ad., 639. That was a 

settlement case, and it was strongly argued by the Counsel who 

supported the order of the Sessions, that a contract per verba de 

prcBsenti constituted marriage; but it is singular that Lord 

Tenterden, in giving judgment, takes no notice whatsoever of 

this argument, hut decides the case entirely on the ground of 

there being sufficient evidence to show that ' Woods,' who 

celebrated me marriage, was in Orders, &c. The next case is, 

Steadman v. Powell, 1 Adams, 58 — ^in 73 Sir J* Nicholl^ says — 

" Ministers in this country were liable both to Ecclesiastical 

'* censiires and to pecuniary forfeitures for celebratbg clandestine 
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^' mariages^ prior to, and independent of, the Marriage Act ; 
*' yet it is well known that parties here who were demons of 
" being married clandestinely, anterior to tliat Act, were seldom 
" put to any difficulty for lack of a Minister in spite of these 
** penalties and forfeitures. It is probable that equal facilities 
'' in this kind are afforded to parties in Ireland at the present 
" day ;" showing that a Clergyman in Orders was always 
resorted to. That case was relied on on the other side — ^but taking 
the whole context together it does not support them, but the 
contrary. Respecting the other cases cited, that most strongly 
relied on was Dalrymple v. Dalrymple, 2 Hag. Cons. R., 68. 
I do not wish to say anything disrespectful of the learned Judge 
who decided that case, but I would say, that if the dicta of Judges, 
no matter how respectablethey may be, are to be considered as law, 
the law would become completely imsettled ; and we know that 
Judges often, on consideration, change their opinions, and overrule 
observations and dicta of their own, thrown out inconsideratelv. 
Lord Stowcll there states, that the civil and canon law was the 
foundation of the marriage law of England. But if that were so, 
the consequences of that law would have followed, and the ante 
nati, that is the children born before marriage of parents after- 
wards married, would be legitimate here, which we know is not 
the law. Doe dem. Burtwmstle v. Vardill, 6 Bligh n. s,, 4T9.— 
There Chief Baron Alexander deUvered the unanimous Judg- 
ment of tho English Judges, that a child born in Scotland befiore 
marriage, of parents who afterwards married, was not entitled 
to inherit lands in England. Lord Brougham, the Chancellor of 
the day, had strong views in favour of the Scotdi law, and Hlb 
case was again argued before the Judges; and, in 1840, C.J. Tin- 
dal (who had argued as Counsel on tne other side of the ques- 
tion, when the case was argued in the Queen's Bendi — 6 Bar. 
& Cres., 438,) delivered again the unanimous opinion of Hbe 
Judges, against the right of the party to take estates in England, 
6 Bing. n. c, 385. It was the principle contended for in that 
ease, viz., the rendering legitimate children born before marriage, 
which called forth the declaration of the Barons of England,' 
(when the Clergy endea/voured to introduce into England that 
principle of the civil law) — ^' Nolumus Leges AnglUe rmtare'' — 
and the Statute of Merton. The Barons saying they do net 
wish to change ikoi laws, shows that in that day the civil law wag 
not acknowledged in England — and, notwithstanding the doubts 
which Lord Brougham (himself a Scotch lawyer) threw out, in 
that case, I have the high authority of Lord Cottenham and the 
Judges in it, and I rely on that decision of the House of Lords, 
as strongly questioning the doctrine laid down by Lord Stowell 
in Dalrymple v. Dalrymple. The cases cited show that marriage 
solcmnizedafter aprevious contract with another party, were before 
the Marriage Act only voidable, and this could only be on the ground 
that the contract was not a marriage, and even that voidable mar- 
riage could only be avoided in the life-time of the parties. As to 
Jesson t?. Collins, and Wigmore's case, in 2 Salk., 438 — one was a 
prohibition ease, and thl» other a case for alimony> «iaMl tii^ beal* 



Rsgina t. MiUis. 67 

very little on the question. The words of the Judge must always be !>"■■>•'•»■»« 
construed by the matter before him , and the question in those cases ^^{l^^' 

was, as to the jurisdiction of the Ecclesiastical Court to entertain L 

suits on contracts of marriage /?^r verba defivhcro. As to the King Mr. Smith'i 
V. the Inhabitants of Brampton, 10 East, 282— in that case there -^'S«»*"*- 
was a marriage by a person officiating as a Priest in Orders, and 
a subsequent cohabitation for eleven years ; and the same obser- 
rations apply to the case of Lautour v. Teesdale, 8 Taunt., 830. 
I now come to the case of Beere r. Ward, referred to on the 
other side, it was cited from Mr. Jacob's note to 2 Roper's Hus. 
and Wife, 546. It is not very accurately set forth there, for 
it is stated in Mr. Jabob's note, to have been tried before the 
Chief Justice of the Queen's Bench (Lord Tenterden), when it 

was before- Dallas, C. J., of the Common Pleas, it was tried 

[Pbrrin, J, — There were two trials in that case, one before 
Lord Tenterden, the other before Chief Justice Dallas]— only 
one trial is mentioned by Mr. Jacob. — [Peuiiin, J. — The 
application in Chancery was for a third trial, which was 
granted by Lord Eldon, and directed to be had at the bar of 
the Queen's Bench.] — I would refer, the Court to a work 
I lately came across, a clever work enough, and it discusses 
th'e subject; it is entituled — "The Doctrine and Law of 
'* Marriage, Adultery, and Divorce," by the Rev. Hector Davis 
Morgan, Chaplain \jq Lord Kenyon, vol. 1, p. 138. I found in it 
reference to some of the numbers of the Times newspaper, in 
which the case of Beere v. Ward is reported. I have got a copy 
of the Times newspaper. It reports an application for a new trial, 
after the second trial had been had, and it was made a subject of 
great discussion; six Counsel were heard on one side, and as 
many on the other, and the case came on for Judgment 5th May, 
1824 — \Re<iis Lord Eldoris Judgment from the Time^ paper."] 
His Lordship certainly was not satisfied with the direction of the 
two Judges who had tried the case, for he concludes his Judgment 
by sayine, — *' Let there be a trial at bar in the Queen's Bench 
— ^it shall go the third time." And Mr. Morgan states in his 
book that the parties retired from the suit, after a litigation of 
fifty years, and the question was never decided. So far from 
Lord Eldon acquiescing in his Judgment (A.D. 1824) with the 
law as laid down on the other side, I, say that his observations^ 
as reported, and his sending the case to receive a trial at bar, 
clearly show that he did not assent to the proposition that a 
mere contract made a marriage. — [Perrin, J. — Beere r. Ward 
is referred to in Phillips on evidence, but upon other points.] — 
I submit I have now brought the case within the principle laid 
down by Sir W. Blackstone and Sir M. Hale^ viz., to ascertain the 
law by the old sages of the law, the proceedings of the Courts 
of Justice, and the works which I have cited — aU bearing out the 
proposition with which I commenced, that the laws of the Saxons 
were adopted and incorporated into the law of this country. I 
harve on this point made out the case, by decided authority, and 
without the aid of extra-judicial dicta, i have brought together 
a body of the ancient reeards--*-of the opinions of learned men — 

b2 
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QoBBR'aBBBOH, aiid havc shown immemorial usage to be with me. We have 
^^m2^' traced from the fountain head of the common law (Alfred), and 

1 have brought the laws of the Saxons as evidence in our favour. 

^^Smi^'a We have these very laws referred to by Swinburne, and so 
^^^'™*'* ' recognised in all the ancient works I have referred to. And I 

wouM say that there never was a case after discussion and argu- 
ment more clearly established, than that a contract per verba de 
prcesenti^ unaccompanied by any ceremony, was not recognised 
by the common law as marriage. I come now to an important 

{)art of the case, for I say that from the commencement of the 
egislation of this country in relation to marriage, there is a 
distinct recognition of the common law as I have stated it. The 
Court will keep in mind that the proposition on the other side is, 
that there is no distinction whether the contract per verba de 
prmsenti be followed by coptda or not. The first Statute I refer 
to is 33 Hen. viii., c. 6. It recites, " Whereas heretofore the 
<< usurped power of the bishoppe of Kome hath alwayes entangled 
'^ and troubled the mere jurisdiction and regal power of this hmd 
'^ of Ireland, and also inquieted much the subjects of the same, 
^' by his usurped power in them : as by makmg that unlawful 
'' which by God's word is lawful both m marriages and other 
'' things." And it enacts that marriages between persons not 
prohibited by God's law to marry, and solemnized in the face of 
the Churdi, and consummated, shall be good notwithstanding 
pre-contract not consummated, and notwithstanding any dispen- 
sation, &c. That Statute is not confined to contracts dejviuro 
at all ; it has reference to any contract unaccompanied by copula* 
And yet, notwithstanding all these recitals, it is said, on the other 
side, that this contract, which has existence only in '' usurped 
power" of the Bishop of Kome, &c., is marriage according to the 
common law of the land. And I will show that that Statute is still 
in force in Ireland. — [Crampton, J. — Was it not repealed ?] — 
The similar Statute was repealed in England ; 2 and 3 Edw. vi., 
c. 23, sec. 2, repeals the English Enactment, '^ Be it enacted, &c., 
'* That as concerning pre-contracts the said former Statute^ shall 
<< from the 1st day of Mav next coming, cease, be repealed, and 
'' of no force or effect, ana be reduced to the estate and order of 
'' the King's ecclesiastical laws of this realm, which immediately 
'' before the making of the said estatute in this case were used 
'' in this realm, so that from the said first day of May, when any 
'' cause or contract of marriage is pretended to have been made, 
'^ it shall be lawful to the King's ecclesiastical Judge of that 
place to hear and examine the said cause : and having the said 
contract sufficiently and lawfully proved before him, to give 
'^ sentence for matrimony, commanding solemnization," &c. That 
Statute authorizes the sentence of matrimony to be given, com- 
manding celebration, and so on ; and that Statute is referred to 
in Swiiu>urne on Espousals, p. 15. In Ireland the Statute 33 
Hen, viii., c. 6, has thus been dealt with. The 3 and 4 Phil, 
and Mar., c. 8., repeals all the Statutes passed against the 

» 82 Hen. vuL, c. 38. 
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supremacy of the See of Rome, since the 20 Hen. yiii., and Owbi'iBivob, 
Bolingbroke states that, as the Act of 33 Hen. viii., c. 6, speaks "^^j^mI^**^ 

of " the unjust usurpation of the See of Rome," it would L 

come tinder the sweepmg clause in the Act. However, the Sta- Jf'- Bmith'i 
tute 3 and 4 Phil, and Siar., c. 8, was in its turn repealed by ^'^s;'***"** 
2 Eliz.9 c. 1. Doubts arose under the Act whether it, by repeal- 
ing 3 and 4 Phil, and Mar. revived the 33 Hen. viiL, c. 6. 
These doubts were, however, removed by the 12 Geo. i., c. 3, 
sec. 4, Ir. It recites that '' clandestine marriages are for the 
most part celebrated by Popish Priests and degraded Clergy- 
men, to the manifest ruin of several &milies within the king- 
dom." And enacts that " If any Popish Priest, or reputed 
" Popish Priest, or person pretending to be a Popish Priest, or any 
'^ degraded Clergyman, or any layman pretending to be a Cler- 
" gyman of the Church of Ireland, as by law established^ shall, 
after 25 April, 1726, celebrate, or take upon him to celebrate, 
" any marriage between two Protestants, or between a Protes- 
'' tant or reputed Protestant and a Papist, such Popish Priest, 
*' or reputed Popish Priest, and such degraded Clergyman, and 
'' layman pretending to be a Clergyman, shall be ana is hereby 
'' declared to be guilty of felony, and shall suffer death as a 
** felon, without benefit of the Clergy or of the Statute." Now, 
on looking to the Statutes of Philip and Mary, and of Elizabeth, 
it is plain that doubts had arisen whether the repealing clause 
in the Statute of Elizabeth revived the previous Statute of 
33 Henry viii., c. 6, but the Statute 12 George i., c. 3, placed 
the law as it was under 33 Henry viii., c. 6» Section 4 enacts — 
'' And whereas some doubts have arisen whether marriages 
" consummated by carnal knowledge can be avoided by pre- 
'' contracts without consummation, which has been the grounds 
" of many vexatious suits ; for remedy whereof, and to prevent 
'' all doubts concerning the same for the future, be it enacted 
'^ and declared, that no contract of marriage, only not consum- 
'' mated by the carnal knowledge of the parties, snail be of any 
'^ force towards making void a subsequent marriage consummated 
'' by such carnal knowledge." This Statute distinj^uishes be- 
tween contracts and marriages consummated. The bnguage of 
the Act places in centra-distinction contracts of marriage with 
marriage ; it rjecites, " that doubts had arisen whether marriages 
^^ consummated by carnal knowledge could be avoided," (that is, 
of course, by suit in the Ecclesiastical Court,) "by contracts with- 
'^ out consummation, which has been turned to vexatious suits." 
Now, if the law was, that a contract was a marriage, there would 
be no use in instituting suits in the Ecclesiasticfil Court, to en- 
force its performance, and .to which the Act has reference.-^- 
[Crampton, J. — That Statute leaves the Ecclesiastical Court to 
have its ordinary course in cases in which contracts have been 
followed by consummation.] — Exactly so. I will now refer to 
the Statutes, not in Chronological order, but as they refer to 
each particular head. The 12 Geo. i., c« 3, did not affect the 
jurisdiction of the Ecclesiastical Courts ; but by 58 Geo* iii., 
c. 81, s. 3., it is enacted, '^ That in no case whatsoever shall 
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' any suit or proceeding be hsA in any EcclesiAstioal Court in 
that part of the United Kingdom called Ireland, in order te 
compel a celebration of any marriage in fade eoclesia, by 
reason of any contract of matrimony whatsoeyer, whether /^er 
'' verba de prcesenti or per verba defuturo^ which shall be entered 
'^ into after the end and expiration of ten days, next after the 
" passing of this Act" That does not confine the caae t^ iis 
being followed by copula or not, and has entirefy exdnded 4e 
jurisdiction of the Ecdesiastioal Gonrts, to compel the /celebnir 
tion of any contracts whatsoever, whether per verba de praaenti 
or per verba de futuro. [Burton, J. — That dause is taken 
word for word from a like clause in the English Marriage Act.*]; 
Will it now be contended that subsequent to the. 12 Geo^i., c. 3; 
a marriage contract per verba de prcesenti not consummated, would 
have been valid, notwithstanding 58 Geo. iii., c< 81, whidi took 
away the power from the Ecclesiastical Court of enforcing' iL-^ 
The 12 Geo. i., o. 3, speaks of suits to enforce the contract, not 
recognising the contract itself as a valid marriage ; then wahave 
58 Geo. iii., c. 81, taking away from the Ecclesiastical Court, the 
power of enforcing any contract, whether cum copula or ttot,aiid 
whether per verba de prcssenti or per verba defuturo. The only 
mode in fact of annt^ling the marria^ in facie ecclesuB^ was 
taken away — ^the contract was left mcapable of being made 
effective, tnat is, the contract never could, by any proceedings be 
turned into a valid marriage. Now considering the Act as if 
applied to the proposition m Bunting v, Lepingwell — ^t^ere waa 
a ocmtraot with Bunting, a subsequent marnage with Tweede — 
proceedings taken in the Ecclesiastical Court to compel fulfil- 
ment of the contract with Bunting, and if the contract with 
Bunting was a marriage, all the reasoning of Lord Coke goes 
for nothing ; because, the question was, wheflier a then voidable 
marria^ was got rid of by decree of tbo Ecclesiastioal Court 
decreemg celebration of a marriage in pursuance of a prior con- 
tract. So, by taking away from the Court the meaHs of com- 
pelling the colebration of the marriage, in pursuasee of the con- 
tract, you take away from them the only means thev had of 
annulling the marriage in fade ecclesus. The marriage, ho wever^ 
as I before said, even before 58 Geo. iii., c. 81, s. 3, could only 
be avoided in the life-time of both tho parties, if either died 
before sentence it was unavoidable. That section was, as Judre 
Burton has said, copied from the English Marriage Act, and in 
considering that Act, and matters which took place 88 years-ago, 
it is by no means to be lost sight of or beside the question, to 
consider what was tho opinion of the Law Officers of the Crown 
in England contemporaneously with the passing of the Act, and 
what they believe*^ the common law to be. In the debate on thei 
Marriage Act, Sir W. Murray, then Solicitor General (and after-^ 
wards Lord Mansfield) says, 16 vol. Parliamentary History, p. 
78, ** With regard to marriage, I believe it will be allowed, that 
**if a man and woman seriously and sincerely enter into a 
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'^ marriage contract, without the interposition of a Clergyman or QtrinuBmreii. 
" any rdigions ceremony whatever, it will be a good marriage, •^'^fg. J"""** 

" both by the law of God and the law of nature ; yet, the law 1. 

" of this Society, and I believe of every Christian Society, hjaa ^^- 8ni»th'« 
" declared it not to be a good marriage." He then goes on to "^^^8^™**°*' 
aay — " Therefore, why may not we declare those marriages 
'^to be void, which are solemnized by scandalous, worthless 
" Clergymen, in a clandestine manner? — ^it is only denying 
^'the assistance of the law for enforcing the performance 
** of' «ttch a contract." — [Burton, J. — The former clause of 
avoidance in the Marriage Act relates to the solemnization 
of marriages, smd says that a marriage shall not be solemnized 
unless in a particular way ; but there is nothing which takes 
away what was the force of the pre-contract, except the clause 
^milar to that afterwards introduced into 58 Qeo. lii., c. 81.] — 
The reason is, the common law did not recognise the contract with- 
out solemnization. Our case is this, by the canon and civil law 
as contrasted with the common law, the contract was recognised as 
b^^ enforced by solemnization, and thereby becoming lesal 
matrunony, it was therefore not necessary to avoid it by 3ie 
common law; all that was necessary was, to take away the juris- 
diction of the Ecclesiastical Court, to make it what the common 
law said it was not, and the very circumstance of any provision 
being made per se, for its non-celebration by the EcciesiaBtical 
Court, is what we rely upon. If you look at the eaarlier sections 
previous to sec. 13, you will find what is in exact conformity 
with the law as laid down by Lord Mansfield. The common 
law treated the contract as no marriage, but the performance of 
it by solemnization being enforced by the Ecclesiastical Court it 
was rendered lawful matrimony ;' it was therefore, only necessary 
to take away from the Ecclesiastical Court the power of enforo- 
ing it. Th& earlier sections (which is somewhat remarkable) do 
not in any way do so, and they do not in form provide for the 
solemnization of marriage by a Priest at all, because the law 
understood that the solemnization must be by a Priest. The Act 
requires bans and license to make it a matter of publicity ; 
but I confess I can find nothing in it requiring solemnization by a 
Priest. There was nothing in the Marriage Act to prevent two 
Presbyterians, having pubSshed bans and done everything else 
required by the Act to secure publicity, from saying to tne Clergy- 
men, "We do not want you, you may go away," if a mere contract 
per verba deprcesenti was marriage. When you look to the earlier 
sections of the Act you find that as pre-contracts were not mar- 
riages, but were capable of being made marriages, by decree of the 
Ecclesiastical Court enforcing their solemnization, that in these sec- 
tions the case is dealt with on the assumption that solemnization was 
requisite; they had contracts to deal with, which, though entered 
into in a room or the Fleet, might be enforced, and solemnization 
decreed by the EcclesiasticiEtl Uourt, and to prevent this the 13th 
sec. is introduced, which sweeps away from the Ecclesiastical 
Court all power of enforcing this contract. Now, putting the 
d8 Geo. ill., c. 8 1, out of the question, if there had been issue of the 
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Ovnx'iBBiroR, second marriage in the case at bar, (assuming now that the Pres- 
'^^ma'^"'' byterian Minister is to be considered a mere layman), and one 

'- of the parents had died — ^if the law in Banting v. Lepingwell 

Mr. Smith'! be riffht^if Sir W. Blackstone be right— if Holt be right, no 
proceeding could ever be had to illegitmiate that issue ; the mar- 
riage at most was but voidable, and after the death of one of the 
parties never could be avoided. Now, by 58 Geo. iii., the juris- 
diction of the Ecclesiastical Court is taken away, and the second 
marriage stands, as if one of the parties had died, and is abso- 
lutely unavoidable. The 58 Geo. iii., c. 81, s. 13, by rendering 
unavoidable that which was voidable, rendered it valid, and if 
you render it valid where is the first marriage ? By taking away 
from the Ecclesiastical Court the power to decree a marriage, 
you vitiate the contract which was nothing without performance 
and solemnization, " for neither the contract (says Hale) nor the 
sentence was a marriage." I come now to another class of Acts 
of Parliament passed when the usurping power of Cromwell 
was the ruling power, and it is a matter of history, that at the 
early period of the Revolution the Presbyterian party was the 
strongest, but like a sreat many other persons who fancy they 
can go to a certain length in revolution Ld stop wheneyir they 
choose, they found that the stone which they had set rolling they 
could not stop. They, however, were men of rather reugious 
habits, and though they disapproved of the existing system 
they still retained a form of solemnization of matrimony. By the 
Ordinance of 1644, (Scobell, 75,) the Book of Common Prayer 
was abolished, and the Directory substituted in its place ; and 
by another Ordinance of the same year, Scobell, 86 — " Although 
" marriage be no sacrament, nor peculiar to the Church of God, 
" but common to mankind, and of publique interest in every 
" Commonwealth, yet because such as marry are to marry in the 
'' Lord, and have special need of instruction, direction^ and 
" exhortation from the Word of God, at their entering into 
** such a new condition, and of the blessing of God upon them 
" therein, we judge it expedient that marriage be solemnized by 
" a lawful Minister of the Word, that he may accordingly counsel 
** them and pray for a blessing upon them." But afterwards, 
it is also matter of history, uiat the Presbyterian party were 
thrown aside, and the Independents and Fifth-Monarchy-Men, 
who for the most part were infidels, gained the ascendancy, and 
instead of the Directory the Parliament called the " Praise-God- 
Barebones Parliament," enacted the Ordinance of 1653, by 
which the religious celebration of marriage was totally abolished, 
and its celebration before a Justice of the Peace enjomed, and in 
Scobell, 236, the form of marriage before the Justice is ^ven. 
It says, that the man and woman bringing certificate of publica- 
tion of bans, shall go before a Justice with their parents, &c., 
" and the man to be married taking the woman to be married 
" by the hand, shall plainly and distinctly pronounce these words, 
*' I, A B, do here, m the presence of God, the searcher of all 
'* hearts, take thee, C D, for my wedded wife, and do also, in 
*^ the presence of God, and before the witnesses, promise to be 
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" unto ihee a lorinff and faithful husband. Then the woman, Qvus'iBemob, 
** taking the man's hand, shall say, &c." Thus the Barebones ^^'{^"^^ 

Parliament, for the first time, made marriage a civil ceremony ; 

but it is a singular circumstance that there was still solemnization ^®"**^'" 

under it, for there was a Justice of the Peace who was to pro- •^^^™®° 

nounce them man and wife, and in that Ordinance a contract p^ 

verba de pr<Bsenti is not treated as marriage — ^there was stiU a 

solemnization, though it was a civil solemnization. Then on 

the Restoration, the 17 and 18 Gar. ii., c. 3, Ir., recites — 

'' Whereas by virtue or colour of certain Ordinances, or certain 

^' pretended Acts or Ordinances, divers marriages since the 

" beginning of the late troubles, have been had and solemnized 

'^ in some other manner than hath been formerly used caid accus-- 

^' tomed within this kingdom." Now, there is a recital that the 

marriages during the Usurpation were had in some other manner 

than what had been usual in the kingdom. The Statute then 

enacts — ^^ That all marriages had and solemnized in this kingdom 

^' of Ireland, since 1 May, 1642, before any Justice of the 

*' Peace, or reputed Justice of the Peace, of this your Majesty's 

" Kingdom of Ireland, and by such Justice, or reputed Justice, 

^^ so pronounced or declared ; and all marriages within this 

'' kingdom, since the same 1st day of May, in the said year of 

'' our Lord God, 1642, had or solemnized according to the 

" directions or true intent of any Act or Ordinance, or reputed 

" Act or Ordinance of one or both Houses of the Parliament of 

^' England, or any Convention sitting at Westminster under the 

'^ name, stile, or title of a Parliament, or assuming the name, 

'^ stile, or title of a Parliament, shall be, and are hereby adjudged, 

^' esteemed, and declared to be, and to have been, of the same 

<^ force and effect in law as if suck marriages had been had 

^^ ajid solemnized according to the rites and ceremonies established 

" or used in the Church of Ireland.'* It is not stated that there 

was any doubt as to what the common law was, but a doubt 

whether the parties complying with the law laid down by the 

existing usurping power, should not suffer because they had not 

contracted matrimony according to the common law of the land, 

which required solemnization by a Priest in Orders. It provides 

that the marriages had during the Usurpation shall have the 

same force and validity — as what ? — ^is it as marriages by contract 

per verba de prasenti, as is said on the other side? No ; but that 

they should havo the same force and effect in law as if solemnized 

according to the rules and ceremonies of the Church of Ireland. 

This is together inconsistent with the case made on the other 

side. I would call attention to a passage in Morgan, p. 140, 

with respect to the address to Oliver Cromwell, after the 

Ordinance legalizing marriages by Justices of the Peace. — 

\Reads'] — In Roscoe's Lives of Eminent Lawyers, and his Life 

of Sir M. Hale, he says, that in 1651 he was appointed one of 

the Commissioners for the purpose of reporting with reference 

to amendments in the law. And it is not improbable that this 

report might throw some light on the subject [Pbrrin, J. — 

The Ordinance of 1663 made the form there specified the onhf 



74 In M Qu^f^ Bencfi. 

Qoscn'iBaxcB foMfi of marriage ; but that was altered by an Ordinance of 1606, 
^^^YRAn^^ in which it was declared, that persons so preferring it, might be 

1 married in any other form.] — There was a case of Tarry v. Brown, 

Mr. Smiths 1 Sid., 6A\ the question there arose as to whether a marriage 
-^'iP^*'**- had by a Parson in Orders during the Commonwealth, and 

whilst the Ordinance of 1653 was in force, was ralid, and the 
Court hdd it rahd, and sidd — '' all the world could not dissolve 
•'it." The object of the 12 Geo. i., e. 3, (as amended by 
23 Oeo. ii.*, -e. 10.) to which I have referred, was, to prevent 
dandestine marriages, and it made it a capital- felony for 'Popish 
Priests, degraded Clergymen,* or laymen pretending to be 
Clergymen^ to celebrate marriage between a Protestant and 
Pa{Mst, or between two Protestants. If the law laid down on the 
other side be good law, I would like to know what was there to 
prevent a Protestant and Roman Catholic from calling in any 
number of witnesses, and for the parties to say — *' 1 marry 
you"^'« Very well, I take you for my hurfwrnd." That wtrald be 
a valid marriage ; but if the Priest should only show his nose he 
was to be turned- out and the key turned upon him, and then 
the marriage was good ; but if he remained in the room, by this 
Statute he was to be hanged. I now come to 19 Oeo. ii., c. 13, 
*' an Act for annulling all marriages celeln*ated by a Popish 
" Priest between Protestant and Protestant, or Protestant and 
<* Papist.'' And although that Statute annuls all marriages so cele* 
brated by a Roman Catholic Priest, it does not say a word as to 
annulling a marriage per verba de prassenti, Which they say on 
the other side was a good marriage. However, the Legislature 
thinking that the former Statutes were not sufficiently severe 
in punishin? Roman Catholic Priests for celebrating sudi mar- 
riagesv as the Act refers to, declares such marriages void ; but if 
this principle of marriages per verba deprcesenti be correct, they 
were all the time acting on a total misconception of the 
common law, which ia now discovered in 1842, but was never 
found out before ; for, according to the argument on the other 
mde, no Priest at all was necessary, and the law prohibiting 
Popish Priests from marrying was totally nugatory, as the 
parties could be married by mere contract. The 19 Geo. ii., 
c. 13, passed 117 years ago, recognises the fact, that religious 
solemmzation was necessary, because, if they wished to prevent 
mixed marriages between Protestants and Roman Cathoucs, and 
no solemnization was necessary, they would have specially pro- 
vided for these marriages by ccmtracts per verba de prcBHenti 
between them. By 33 Geo. lii., c. 21, s. 12, a Roman Catholic 
Priest was to incur a penalty of £500 if he celebrated marriage 
between two Protestants, or a Protestant and a Roman CathoHc. 
That section however did not repeal the former Act, wherebV; for at 
like offence, he was declared guilty of a felony. The 3 & 4 Wil.iv., 
c. 102, recites the former Acts, (but not the 19 Geo. ii., c. 13, 
which makes the marriage void), and it repeals the Act which 
inflicts the penalty on Roman Catholic Priest3 in such cases; 
I now comp to that class of Acts which affect Protestant 
Dissenters, and 'which are Very ifnportant. Itie first Is 13i6 



1 1 Geo. ii., c. 10 — the title is, '' An Act for allowmg fturiher time to QvjLwm^tMmm^ 
M< persons m office to qualify themselyes, pursuaat to an Act in- ^^"*^2r"' 
" titoled an Act to preyent the further growth of Popery, and ' 

*< for givmg further ease to Protestant Dissenters, with respect JJ'- Smith*i 
"to matrimonial contracts;" and it simply provides, that Pro- ^"**" 
testant Dissenters shall not be prosecuted for matrimonial oon-» 
ttaots in their own eonffreffationsy and li'ving as husband and wife. 
The 21 & 28 Geo. iii., c; 25, recites, " Whereas, the removine 
'^a&y doubts that may have arisen concerning the validity S 
'^matrimonial contracts or marriages, entered into between Pro* 
'^'testant Dissenters, and solemnized by Protestant 'Dissenting 
'< Ministers or Teachers, will tend to the peace andtranquilKty 
"of maar Protestant Dissenters and their families." Keep now 
in mind tne nature of the doubts — it w^ not a doubt whether 
contracts per verba de prcesenti were sufficient to constitiite mar- 
riage, the doubt was the very doubt which existed in the mind 
of the Court in Hutchinson v. Brookebank, in 3 Levinz, 876.—^ 
There, in a suit instituted in the Ecclesiastical Court, ag^)[ist two 
Dissenters, married by their own Minister, after the Toleration 
Act, — the Toleration Act was set up as a defence. There are' 
clauses in the Toleration Act in which very general words are 
used, permitting their non-attendance at Chureh, &c., allowing 
them to use their own ceremonies, &c., (and still stronger words 
in the Toleration Act in Ireland, by which their Ministers are 
allowed to celebrate the sacrament of the Lord's Supper*); and 
the question raised was whether the Act did notalso authorize their 
Ministers to celebrate marriage between members of their own 
congregations. The Court considered the argument and declared 
for the prohibition, in order to put the matter on the record, and 
to raise, on demurrer, the question whether the true effect and 
operation of the Toleration Act extended beyond saying their owti 
prayers and celebrating their own religious rites. These were 
the doubts to which the Act had reference, and was passed to 1re« 
move, whereby it was enacted, "that marriages solemnized i^/tr^^Tz 
" Protestant DissenterSy by a Protestant IHssenting Clergyman, 
" shall be good and yalid." I have not been able to find whether 
Hutchinson «. Brookebank went any further. That Statute 
establishes that the Dissenters recognised, and that the Legisla- 
ture recognised, that doubts might have arisen as to the yalidity 
of marriage contracts, solemnizea between Protestant I^ssenters, 
by Protestant Dissenting Ministers. But if a contract per verba 
depr(Bsenti was a valid marriage, I would be glad to know how 
doubts could have arisen. The doubts had not reference to the 
contract />erwrJa deprasenti being marriage (there was no doubt 
it was not), but as to whether marriage celebrated in a particular 
way between Dissenters was authorized by the Toleration Act, 
It is most remarkable, that at all: periods of history, soihe cele- 
bration or other was always required as to marriage ; and I 
say, without fear of contradiction, that a contract per verba de 
prtBsetUi is unknown as a marriage in this country^ Eyen when 
we had unbelievers at the hew of affairs, Infidels and FijR;h- 

• 6 Gko. i,, c. 5, 8. 8, 
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QvuH'tBBioB, Monarchy-Men, we had a solemnization before a Justice of the 
^^^rTerm, Peace. I had not time to go through the English Statutes, but 
there are proyisions in the Marriage Acts in England bearing on 
the question, to the same effect. However the code of Irish Legis- 
lation to which I have referred, is strong in our favour, and the 
Judges of Ireland are not to shut their eyes to the existence of 
that law, deduced from the code of Irish Legislation, all dealing 
with the subject on the principle I have stated. I now come to 
the Jews, and the case of Lindo v. Belisario, 1 Hag. 216, and 
the csaes in the note 1 Hag., Ap. 7. I am not gomg to give 
a detailed account of these cases, but I will say, that so &r from 
their being unfavourable they are most favourable to our views 
of the case. In these cases the evidence of the Jews is given at 
length-^— they first have a contract, and then a solemnization ; and 
the language of the original contract is as distinct as language 
can be to form a contract per verba de prtBsentL The question 
was, were the marriages valid ? — According to the argument on 
the other side, they were perfectly complete valid marriages at 
common law; but they were declared invalid, and why? — ^because 
the Jews were always treated as a foreign nation; and on examin- 
ing witnesses, they determined that the Jewish ceremonies had 
not been duly performed, and the contract was incomplete, though 
the contract per verba de prtBsenti was complete. The principle 
on which the Court acted was this, it considered the Jews as a 
separate nation — and the most celebrated writers in our Church 
have considered the existence of the Jews as a separate nation, 
as affording the most clear illustration of the carrying out of 
prophecy that ever occurred, this has been the opinion of Bishop 
Burnett and many others, with whose writings the Court is 
familiar. The more we trace the origin of ceremonies con- 
nected with marriage, the more we find that a contract does 
not amount to a marriage. I would observe, that the case of 
Andreas v. Andreas, 1 Hag., Ap., p. 9, was a case before the 
Marriage Act, and it would be a waste of timo to consider 
it in relation to the Jews ; the Judge took the Jewish law for 
his guide and decided according to it. I was not able to procure 
Sewel's History of the Quakers, but there is a work — Thomas 
Clarkson's History of the Quaker's, in 3 vols., and he speaks about 
this celebrated Judge Archer, of whom we have heard so much 
already, and to whom I will refer before I sit down. In vol. 2, 
p. 5, he gives an account of the objections of George Fox, their 
founder, to the celebration of marnage, as being unscriptural. — 
Reads the passage']. It is a mistake to say that the Quakers 
lave no Ministers. I admit their Ministers may be women ; 
but they have Ministers. In page 263, he spealut of the way 
in which they are called ; he also there discusses the form of 
marriage — ^notice is given of the intention to marry, and the 
marriage is solemnized in the face of their own Society ; but, I 
admit, there is no celebration. They enter into this contract, 
not as following the common law, but as varying it; they consider^ 
as their founder did, marriage, celebrated as we do, to be 
an apostate usage. [Cbampton; J. — ^In that respect it is 
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like the case of the Sabbatarians. J — It is very like it. From page QvuH*tBi>oH, 
12 it appears that one of their principles is this, that there should iwar^' 
be no mixed marriages — ^that no Quaker should intermarry with — -^ 
the member of another sect ; and it is a religious tenet of their ^^^^ " 
society, that if one who is a Quaker marry another who is a 
member of another sect, he is what is technically called ^\ dis- 
owned." I will call attention to a case before Sir M. Hale. 
There is no person in our law who we reyerence more than 
Hale ; he flourished during the Commonwealth, and in 1651 (old 
style) he was appointed one of the Commissioners for revising 
the state of the law. He was on the Bench in 1653 ; however, 
he was placed there by the Commonwealth, and in 1654, he was, 
though a Judge, a Member of the Barebones Parliament, being 
elected Member for the coimty of Gloucester ; however, hS 
feelings were of a very liberal character, and I do not say that, as 
in any way underrating the high character of that very great man. 
There is a case then alluded to in Mr. Jacob's note, which has 
been often referred to, and it is also mentioned in Burnett's Life 
of Sir M. Hale, 95, 96, (pub. 1824,) • " And therefore in a trial 
'' that was before him, when a Quaker was sued for some debts 
'^ owing by his wife before he married her, and the Quaker's 
'^ Counsel pretended that it was no marriage that had passed 
'* between them, since it was not solemnized according to the 
'' rules of the Church of £ngland ; he declared that he was not 
'^ willing, on his own opinion, to make their children bastards, 
'' and gave direction to the Jury to find it special." There Sir 
M. Hsue directed a special verdict.' See how the case was 
dealt with by Sir M. Hale. We are told the objection 
was made before him, and according to the argument on the 
other side, he should have said, '' Sure these Quakers are 
well enough married at common law, by the contract/;^ verba 
de pr<Bsenti," However, he does no such thing, but orders a 
special verdict to be returned.' Sir M. Hale puts the case on 
the ground of the marriage having been solemmzed. What was 
the principle of Sir M. Hale ? At that time he was mistaken, 
because at that time the Toleration Act had not been passed ; 
nothing like dissent was recognized ; and every person before 
the Reformation was supposed to be a Roman Calliolic, and 
subsequently to the Reformation, a Protestant, though it was a 
most glaring fiction. And in the special verdict, it is not put on 
the ground of a contract per verba de prassenti, being a marriage, 
but whether the solemnization there had was such a solemniza- 
tion as the law would recognise. Therefore, I rely on that case 
before Sir M. Hale, and his directing the facts to be found as 
special, where, according to Mr. Holmes's argument, there was 
no question at all. In JEloger North's Life of Lord Guildford, 
^ub. 1826,) vol. 1, p. 134, in commenting on that case. Lord 
Guildford savs, '' This was gross in favour of those worst of 
'' sectaries ; for if the circumstances of a Quaker's marriage were 
*' stated in evidence, there was no colour for a spedal verdict, 
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QvsBir*sBEifos, *^ for hoW was a marriage by a layioan wkUout tke Litarg^ 
"^^842"^' " good within the Acts that establish the Liturffy? The law 

L '* m such cases used to be this. In evidence a c(mabitation and 

Mr. Smith's ** owniug the children as man and wife, passeth without Altering 
Aiipiment. <, j^^^^ ^^ quostion of the right, that properly belongs to another 

** jurisdiction. But here, though the rite was debated, and oould 
not be determined for the Quakers, yet a special verdict upon 
no point served to baffle the party that would take advantage 
of the nullity." Lord Guildford treats it as preposterous that 
a Quaker's marriage could be considered a valid marriage. I have 
not, as I said before, SewePs His. of Quakers ; but in a case there 
mentioned, a Judge Archer, is stated, in his Judgment, to have re- 
ferred to the case of Adam' and Eve, and comes to the conclusion, 
that all the Bishops decided that a Quaker's marriage was valid. 
Mr. Justice Archer was appointed a Judge during the Common^ 
wealth, having previously been a Justice of the Peace, and at 
tha.t time a marriago by a Justice of the Peace was a valid mar- 
riage. This Judge was a Member of the Barebones Parliament, 
and after the Restoration was dismissed. I admit it has been 
sard that an action for crim. can. may be brougfa1> by a Quaker, 
BuUer N. P., 28. With respect to Quakers in this country, 
there is no difficulty about their marriages, for Lord Man- 
ners, in Haughton v. Haughton, 1 MoL, c. II, held that they 
were indudea in - the Protestant Dissenters' Act, 2t and 22 
Geo. iii., c. 25, as they clearly were. I think there may be 
gix)Und for sayittg that the marriages of Quakers may be sup- 
ported under the Toleration Act, 1 Will, and Mar., Sess, 1, 
c. 18, and that is the very question in Hutchinson v. Brooke- 
bank, 2 Levinz, 376. And although I admit that as in Haydon 
and Gould, 1 Salk., 128, and before the Toleration Act, the 
ma^rriages of Quakers could not be sustained, as they could only 
be considered as marriages by mere laymen,yet I thimc that under 
sec. 8 of the Toleration Act (1 Wm. and Mar., Sess. 1, c.18), their 
marriages may perhaps, be supported, ** That no person dissent^ 
" ing from the Church of England, in Holy Orders, or pretended 
*' Holy Orders, or pretending to Holy Orders, nor any Preacher 
" or Teacher of any congregation of Dissenting Protestants, that 
'^ shall make and subscribe the declaration sSbresaid, and take 
*^ the oaths at the General or Quarter Sessions of the Peace to 
be held foi* the county, town, parts, or division, where such 
pferson lives, which Court is hereby empowered to administer 
" the same, and shall also declare his approbation of and sub- 
" scribe the articles of religion in 13 Eliz., c. 12, except the d4tb» 
" 36th, and 36th, and these words of the 2(Mh article, viz. (* the 
" * Church hath power -to decree rites or ceremonies, and Mftlik>- 
" * rity in controversies bf faith and yet') shall be liibletb any 
'' of the paints and penalties in 17 ^kr, ii., c. 2, abd 13 and 14 
" CaK ii., c. 4." Then- by the Maitiage Act in England, 26 
Gfeo.^', c. 38, there is an express provision -"f or Quakers. 'Sec. 
18 provides, ^ That netldng m ^iM Att eotftai&ed, shldl extend 
" to that part o f Gr e at B r it a in c a llod S ootiand, nor to any mar 
'^riage amongst Che peet»le«>INdMt^ Quakers, nor amongst the 












'' perflotis professm^ the Jewish religion, where both the par tidf susu'fVaiiM, 
" to any such floarriage shall be of the people called Quakers, nor "^^L?^' 

" persons professing the Jewish religion respectively, nor to ajiy 

'' marriage solemnized beyond the seas." The Quakers are a Mr. Smith's 
people Tory peculiarly circumstanced, because by the principles ^^^-'- 
of their religion, as Mr. Fox states them, a religious ceremony 
was as repugnant to their yiews as it was for Jews to enter into 
a Christian Church, and both the Quakers and Jews wore very 
properly excepted out of the Marriage Act. There is a recent 
important Statute passed in England regulating Dissenters' mar- 
riages, and if before the Act there was any doubts as t6 the 
validity of Quakers' marriages, they are removed by it, ft and 
7 Wm. iv., c. 85, sec. 2, which enacts *' That the Society of Friendd, 
^' commonly called Quakers, and also persons professing the 
^' Jewish religioJl, may coMinue to contract and solemaize macv 
riage according to the usages of the said Society, and of the 
said persons respectively ; and every Buch marriage is herebjf^ 
*' declared and confirmed good in law, provided the parties .i» 
'' such marriage be both of the said Society, or both persona 
'' professing the Jewish religion respectively, provided also thai 
notice to the Uegistrar shall have been jgiven^ and the Regifip 
trar^s. certificate shall have issued in manner ibereinafter pr6^ 
^^ vided/' The recognition m the English Marriage Act of th^ 
Quaker's mode of marriage was xiot a recognition of a contract 
per verba de prtBsenti^ but was at least an adoption by Ob^ law of 
tiae principle laid down in 3 Levinz, 376. However, th^re k ao 
occasion for going further with, this argument, as Quakers' mar-* 
riages may be sustained by the recogmtion of them from time to 
time by tne Legislature, and they are clearly Protestant Dissen* 
tors « within the DissenterB' Act,' 21 and 22 Geo* iii.| c 25, 
Haughton v. Haughton, 1 Mollo]^5 611. And it is mere special 
plea£ng to say, uiat their marriages are not- celebrated by a 
Minister or Teacher, when the. marriage is performed in the 
presence of a religious Teacher and of the whole congregation. 
Therefore, I submit, as was the opinion of a large majority of 
the Judges in the Queen v. Smith^^ though I of course coidd ndl 
hear their Lordships' reasons, VcaJi I have established by Sir M« 
Hale — ^by the records and proceedings of the Courts of Justice— r< 
and by immemorial usage, (which has connigeted some religious 
oeremeny always with'ttiarriage^) the fiist; branch of my argu« 
ment, that a mene contract per verba- de' pneeenii, without 
sdenmusation, is not a^ iharriage by the- eommon lavr of 
Etigland,' and ttett- the Dissenters' Act is plainly and une^ 
qinvooaHy eenfini^d to where boihi^astHeB are members ;of tha 
one faiths '^Now, as'%) ihe second proposition, whether Pres^ 
byteriaii Ministers are in Holy Orders, I wiH. not enter into 
the theok^ieal paift'i^f ihB case. J * admit the prin^pleof 
jte suUfTidtra crqfMam^ and wiU^altogether abstain fvom entering 
itito theology •; l^e' more -so, as it is not at all necessary to ^nter 
int<y SQ<$h adiscossieniin'order to argua^his question^.for the 
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OiTn**gBBHCH, the question the court has to decide, upon this part of the case, 
EatterTerm, simply is, whether these Presbyterian Ministers are the persons in 

L Holy Orders, which the law contemplates as capable of celebrating 

Mr. Smith's marriage betweena Protestant and l)issenteror between two Pro- 
^^^^^^^ testants. In fact, the question is, if I havebeen right in the first part 

of the case, in establishing that the presence of a Priest in Holy Or- 
ders is requisite to the validit^of amarriajge,by the law of England; 
whether these Dissenting Mmisters are in Holy Orders ? I have 
already stated that the Dissenters' Marriage Act appUes only to the 
case where both parties are Dissenters, just as the exception in the 
English Marriage Act only applies to wnere both are Jews, or both 
Quakers. Now, we will first consider whether by common law 
they are persons in Holy Orders,and if they are not, whether they 
have become so by Statute. As to the canon law of Ordination — I 
will refer to Ayliffe'sParergon, 398; Burns' Ec.L,, Tit* " Ordina- 
tion." So far as the common law was concerned, it only recognised 
ordination as transmitted through the medium of Apostolic suc- 
cession. Now there are three periods of our history to be 
adrerted to. 1st — ^from the earliest periods of the introduction of 
Christianity into the kingdom, to the period of the Reformation. 
2nd — ^from the period of the Reformation to the Act of 
Toleration ; and 3rd — ^from that period to the present time ; and 
it is necessary in considering this part of the case to keep these 
periods of time distinctly in mind. Now, it is clear, that in the 
first period I have mentioned. Dissent was not recognised by the 
law of the land, or b^ the Roman GathoUc Church, and that 
every person was, during that period, assumed to be a Roman 
Cathohc ; and that in me second period every person was as- 
sumed to be a Church of England Protestant, and Dissent was 
BS little tolerated as in the first period. — Rex et Regina v. Lar- 
wood, 1 Lord Raym., 30 ; 4 Black. Com., 46 to 49. — He gives a 
full account of the writ de kceretico comburendo ; and that was not 
a writ which was allowed to exist either in Roman Catholic or 
Protestant times, (I am sorry to say,) without being used, and if I 
make any observation as to the cruelty practised in Roman 
Catholic times, I have the same observation to make in reference 
to the Protestant period. The Lollards were burned without 
mercy, and what is said in Lord Raymond, that Dissent was 
not recognised in either periods, was completely borne out. If 
a man were to preach Presbyterian doctrmes either in the first 
or second periods, he would have shared the same fate as the 
Anabaptists who were burned in Smithfield, in the reign of 
Elizabeth. There never was anything more extravagant tmun to 
say that in the first period the Presbyterian Ministers were re- 
cognised by the Roman CathoUcs as in Holy Orders, or that 
from the Reformation to the Toleration Act they were recog- 
nised by the Protestant Church. Each party in power during 
the two periods I have mentioned, were equally intolerant, and 
in the canning out of this reUgious intolerance it is absurd to 
say that Presbyterians were recognised as in Holy Orders, 
except for the short time the Presbyterians were in power in 
Cromwell's time, when &ey retaliated upon us; but except 
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during that shdrt time you find the principle of the law to be, Ou««»'tBMfl« 
* that Dissent was not recognised.' I now come to the Statutes ^^^^^'%^^ 

connected with this part of the case, and will show how far it is 

possible to say that the Presbyterian Clergy are Ministers in JJ'- ®™**'" 

Holy Orders ; that is, if it be required that a Church of Eng- ^^^^^^ 

land Protestant be married by a Priest in Holy Orders ; and I 

will show that the Church of England and Ireland does not 

recognise Presbyterian Ministers as in Holy Orders; and if 

they do not, and a contract per verba de prcesenti is not marriage, 

it is idle to say that they are Priests in Holy Orders capable of 

marrying a Dissenter and Protestant, or two Protestants. The 

first Act I will refer to is, 1 Eliz., c. 2, Eng. ; (and I will mention, 

that all the English Acts which I shall nave occasion to cite, 

will be found either in the 1st or 5th vols, of Evans' collection of 

the Statutes.) — It recites " Whereas at the death of our late 

'* Sovereign, Edw. vi., there remained an uniform order of Com- 

" mon Service and Prayer, &c." (That was the 5 and 6 Edw. vi., 

which was repealed by 1 Mary, s. 2., c. 2.) Then the 2nd sec. 

1 Eliz. c. 2, repeals the Statute of Repeal, and revives the 

Statute 6 Edw. vi " Be it therefore enacted that the said 

" Estatute of Repeal, and everything therein contained, only con- 
" corning the said Book, and the Service, Administration of the 
'' Sacraments, Rites, and Ceremonies, contained or appointed in 
*' or by the said Book, shall be void and of none effect from and 
" after the feast of the Nativity of St. John the Baptist, next 
" coming ; and that the said Book with the order of Service, and 
'^ of the Administration of Sacraments, Rites, and Ceremonies, 
" with the alterations and additions therein added and appointed 
'' by this Estatute, shall stand and be, from and after the said 
feast of the Nativity of St. John the Baptist, in full force and 
effect, according to the tenor and effect of this Estatute, any- 
" thing in the aforesaid Estatute of Repeal to the contrary not- 
" withstanding."' Sec. 4 imposes penalties on Clergymen for 
refusing to celebrate the Church service and rites; and the 
14th sec. requires the attendance of every person at Church 
under a certain forfeiture. The 23 Eliz., c. 1. imposes jpenal- 
ties for not going to Church. Then next in date is the Ordin- 
ance set out in Scobell, establishing the Presbyterian form of 
worship — [Perrin, J. — That is the Ordinance of 1644]. — It is, 
and then on the Restoration, the important Statute 13 and 
14 Car. ii., c. 4. was passed. There was a corresponding 

Statute in Ireland. ' — [Crampton, J That was the Statute 

which established the Book of Common Prayer.] — It recites, 
— " Whereas in the first year of the late ** Q^^^^ Eliza- 
"beth, there was one uniform order of Common Service 
" and Prayer, and of the Administration of the Sacra- 
'^ ments. Rites, and Ceremonies, in the Church of England, 
" (aOTeeable to the Word of God, and usage of the Primitive 
" Church) compiled by the Rev. Bbhops and Clergy, set forth 

» 17 and 18 Car. ii., c 6. 
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qubbs'iBbvcb, « in one book, intituled^ ' Tho Book of Common Prayer, and 
"^^1842*^*' *' * Administration of Sacraments, and other Rites and Geremo- 



*^ ' nies in the Church of England, &c.' " Section 2 enacts '' That 
Mr. Smith's <« in all Churches, Cathedrals, and Chapels, in England and Wales, 
Argument. ,^ ^^^ Berwick-on- Tweed, the Book of Common Prayer, and 

'^ forms therein, shall be used and adopted." Sec. 8 enacts, 
^* That all Deans, Heads of Colleges, &c., shall subscribe a cer-. 
'* tain declaration set out in the Aot." Sec. 13 enacts, '' That 
** no person who is now Incumbent, or in possession of any Par-^ 
*' sonage, Vicarage, or Benefice, and who is not already in Holy 
*' Orders, by Episcopal Ordination, or shall not, before the said 
^^ Feast Day of ot. Bartholomew, be Ordained Priest or Deacon, 
'* according to the form of Episcopal Ordination, shall have, 
** hold, or enjoy, the said Parsonage, Vicarage, Benefice, with 
** cure or other Ecclesiastical promotion within this Kingdom of 
*' England, Dominion of Wales, or Town of Berwick-on-Tweed, 
" but shall be utterly disabled, and ipso facto deprived of the 
" same, and all his Ecclesiastical promotions shall be void, as if 
" he was naturally dead." And, therefore, so far from recogni- 
sing the ordination by the intervention of the Directory and 
Ordinances of Cromwell, which abolished Episcopalian ordina- 
tion, the effect of this Enactment was, that if any Ministers were 
not Episcopally ordained, they forfeited their Benefices. The 
14th section enacts, that no person shall consecrate or administer 
the sacrament of the Lord's Supper, unless he be ordained ac- 
cording to the Book of Common Prayer, under a penalty, for 
every such offence, of £100. The 17th section provides, that 
^ no form of prayer, save that set forth in the Book of Common 

Prayer, shall be used in any Church, Chapel, &c. By sec. 24; 
all former Laws and Statutes for the conformity of Common 
Prayer are confirmed; and section 30 provides for the establish- 
ing of the 36th Article of religion. This Act recognised and 
acbpted the Book of Common Prayer, and the ordination 
therein, as the only true ordinatio'n. It provides for three 
orders of Ministers, — Bishops, Priests, and Deacons; aad it 
then gives the form for the Episcopal ordination of Priests 
and Deacons. Therefore so far as t have gone, and not con- 
sidering the case in relation to the Statutes which follow, it 
is quite plain, according to Rex v. Larwood — 1 Lord Raym., 30, 
that the principle of Dissent was not recognised by the law 
of England. We have Episcopal ordination recognised by 
13 and 14 Car. ii., c- 4, and 1 Wil. and Mar., c. 18, s. 1, as the 
the only true and legitimate ordination. Thus at the period I have 
stated, down to the Toleration Act, no ordination sa/ve that in 
the Book of Common Prayer, was recognised, and no dissent was 
recognisedor allowed. Andin the case oiHaydon v. Gould, 1 Salk., 
119, which was decided before the Toleration Act, it was held 
that a Sabbatarian Minister was a mere layman and not in 
Holy Orders. Now let us see if there is anything in the 
Toleration Act to make valid a Presbyterian ordination, which 
is at variance with the Book of Common Prayer, wherein 
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only Episcopal ordination is recognised, and which Book of QoEEif'8BE!ic«. 
Common Prayer is adopted into the law by 13 and 14 Car. ii., ^^'^(^^o'""' 
€. 4, and subjects the person not so ordained to the loss of his — — 
Benefice. The 1 Wil. and Mar., c. 18, recites several Acts, the ^^' Smith's 
Statutes of EUz., &c., but does not recite the 13 and 14 Car. ii., ^^'^"**^*- 
c. 4 ; and it enacts that none of the recited Acts shall extend to 
any person dissenting from the Church who shall take the oaths 
and subscribe the declaration therein mentioned. Sec. 5 provides 
that the doors of the Meeting-house are not to be locked during 
divine Service ; and sec. 8 exempts Ministers from the penal- 
ties in the several Acts therein mentioned for officiating. There 
is a case which arose on the construction of that Act — The King 
against the Justices of Gloucestershire, 15 East, 577. That was 
a case of mandamus sought against the Justices for refusing to 
administer the oaths under the Toleration Act ; but the case 
entirely turned upon the words used in 8 sec. 1 Wil. and Mar., 
c- 18 — " That no person dissenting from the Church of England, 
*'in Holy Orders, or pretended Holy Orders, or prettndlng to 
*' Holy Orders^ shall be subject to the penalties, &c." The case 
turned, I say, upon the meaning of the words " pretending to 
" Holy Orders.'' The Toleration Act does not attempt to interfere 
with the Book of Common Prayer, or the form of ordination in it ; 
all that the Legislature meant by that Act to do was, to exempt 
Dissenting Ministers from being subject to the penalties contained 
in the Actsthereinrecitedfor officiating in their own congregations. 
By a liberal construction of the Toleration Act it might have 
been held that under it Dissenting Ministers might marry in their 
congregations members of their own Church previously to the 
passing of the Marriage Act. But until the Toleration Act there 
was no Statute by which Dissent was recognised. Suppose that (if 
there were no Marriage Act) such a construction could be put on 
the Toleration Act as would authorize Dissenting Ministers to 
celebrate marriage as one of the rites of their Church, it would 
not be in reference to their being Ministers in Holy Orders, but 
as solemnizing a marriage according to the rites of that particular 
Church to which they might belong. Now, down to the Tole- 
ration Act Dissent was not recognised — Rex r. Larwood, 1 Ld. 
Raym., 30. Then Dissenting Teachers could not have been 
recognised as in Holy Orders. But whereas by the Dissenters' 
Act Presbyterian Ministers are allowed to celebrate marriage 
between two of their own congregation ; they now call upon the 
Court to say that the Act is useless and inoperative, and that 
they not only have a right to celebrate marriage between two 
Presbyterians, but between a Protestant and an Episcopalian, or 
between two Episcopalians. In 2 Burns, Ec. L., 201, there is a 
passage. ** But by Holt, C. J., 6 Mod., 190 — If a man be a pro- 
*' fessed Churchman, and his conscience will permit him some- 
" times to go to Meetings instead of coming to Church, the 
^' Act of Toleration shall not excuse him, foif it was not made 
for such sort of people." Now, the Toleration Act is not 
only inoperative when one party is an Episcopalian and the 
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QvBsv'iBivoR, other a Dissenter, but it is inoperative in fayour of that person 
Ead^^^rm^ who goos Sometimes to Meetings for the purpose of being con- 

L sidered a Dissenter, and still less can it apply to the case of a 

Hnteitii's Protestant and Dissenter, or indeed as I might contend on this 
^'""** verdict, where both were Protestants. On the matter of ordina- 

tion I would refer to a passage in the Judgment of Sir E. Simpson, 
I in Scrimshire v. Scrimshire, 2 Hag. Con. R., 400 — " But as a 

" Priest, Popishly ordained, is allowed to be a legal Presbyter, 
" it is generally said that a marriage by a Popish Priest is good ; 
" and it is true where it is celebrated after the Enelish Ritual, 
"/{W he is aUowed to be a Priest*' This case was decided in 1 752 ; 
and there can be no doubt that we recognise the ordmation of a 
Roman Catholic Priest, who being Episcopally ordained, if he con- 
forms, becomes a Priest in our Cnurch without any further ordi- 
nation. In the King v, the Inhabitants of Brampton, Lord 
Ellenborough says (10 East, 288) — '' But even if it (the marriage) 
" were performed by a Roman Catholic Priest that would not 
" vary the case ; for such person would be recognised as a Priest 
" capable of officiating as such upon his mere renunciation of the 
** errors of theChurch of Rome, without any new ordination." And 
in Haydon v. Gould, 1 Salk., 119, a marriage by a Sabbatarian 
Minister was held invalid, though the form of marriage, as in the 
Common Prayer, and the ring was used ; but the Court held the 
Minister not to be a Priest in Holy Orders, and invalidated 
the marriage. Secondly, I submit that if according to the law it 
be necessarv to have tno ceremony of marriage performed by a 
person in Holy Orders, and that a contract, per verba deprcBsenti, 
IS not a marriage, and that Dissent was not recognised in the first 
two periods to which I have referred; the person in Holy Orders, 
in the first period I have stated, must have been a Roman Catholic 
Priest ; and, in the second period, (Dissent also not being then 
recognised,) the person in Orders could only have reference to 
the Church, which was then only recognised. Presbyterian 
Ministers have no right to say they are in Holy Orders, unless 
• they have gained such right by the Toleration Act ; but it has 
given them no such right. If they had a right to marry 
amongst themselves, it was by a very liberal construction of the 
Toleration Act, and is not confined to Presbyterians, for every 
Minister of every other of the numerous Dissenting Sects, which 
distract this country, has the same right as a Presbyterian 
Minister. I say the law of the land has declared, that it is only 
those who have Episcopal ordination, who can be said to be in Holy 
Orders, or to hold a Benefice. To give the construction which 
the other side contends for, would be to open the door for every 
Minister of every fanatical congregation to say that he is a Priest 
in Holy Orders, because he has a congregation, and to assert 
that he has a right to solemnize marriage between a Dissenter 
and a Protestant, or between two Protestants. I submit, with 
great respect, that the second ground is as untenable as the first. 
— [Crampton, J. — Is there any distinction between Roman 
Catholic marriages in England and the marriages of other Dis- 
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senters T\ — I have not considered the question, but I would say QuBCR'tBuoa, 
that the Marriage Act, having only excepted from its operation ^^^^"^^^^^^ 

the Jews and the Quakers, it is plain from what I have said, that 1 

no matter what construction the Toleration Act may receive, all ^^' SmitVt 
Sects now, since the Marriage Act, must marry in Church in Eng- -^'^P™"**- 
land, except Quakers and Jews. As to the effect of marriage by 
Roman Catholic Priests, I would refer again to Sir £. Simpson's 
Judgment, in Scrimsbire v. Scrimshire, 2 Hag., 400. I submit 
there are no grounds for supposing that two Protestants, or 
a Protestant and a Dissenter, can be married by a Presbyterian 
Minister, unless he be in Holy Orders, which I have shown he 
is not, and that he can only marry two persons of his own body. 
On the third ground, I will make but very few observations. In 
3 Ins., 88, c. 27, speaking of the Statute of bigamy. Lord Coke 
savs, " This extendeth to a marriage de facto^ or voidable 
" by reason of a pre-contract, or of consanguinity, or of affinity, 
'' or die like ; for it is a marriage in Judgment of law, until it be 
'^ avoided." And I freely admit, that if there be a voidable 
marriage and a second marriage, it is bigamy; but I deny 
the principle as far as it concerns a marriage absolutely void — I 
Hale, P. C, 693. The Queen v. Charlton, 1 Jebb. Cr. and P. Ca., 
267, S. C. 1 Crawf. and Dix, Cir. Ca., 315. The question in that 
case was, whether it was necessary to go into evidence by some 
person acquainted with the law of Scotland, as to what the law 
of marriage there was ; but it never was even suggested, that 
the marriage being de facto, would have the effect of making the 
prisoner guilty of oigamy. I admit that it is not necessary, in a 
prosecution for bigamy, to prove all the circumstances connected 
with a marriage de facto ; it is, I admit, sufficient to prove a mar- 
riage de facto^ from which a marriage de jure may be presumed 
— Rex V, AUison, Rus. and Ry., 109. Smith t>. Maxwell, Ry. 
and M., N. P. C, 80. That, as I before stated, was an action on 
a Bill of Exchange, and the defence set up was coverture, — a mar- 
riage de facto was proved. — ^And Best, C. J., says, " It is true, 
" then, in a case for bigamy, tried before Mr. Justice Bay ley, on 
^' the Northern Circuit, an acquittal was directed, because the first 
''marriage, which took pkce in Ireland, was performed in 
^' a private house ; but I have reason to know that that learned 
^' Judge altered his opinion afterwards, and was satisfied of the 
" validity of the first marriage." In a note to The King v. 
Inhabitants of Brampton, 10 East, 287, Morris v. Miller, 1 Sir W. 
Bl. R., 632, is referred to in a note, and it is stated that the '' Court 
*' there refer to the case of an indictment for bigamy, on the 
" Norfolk Circuit,in which Dennison, J., ruled, that though a lawful 
" canonical marriage need not be proved, yet amarrriage, in fact, 
" (whether regular or not) must be shown." This, it seems, 
must be understood to be where there is prima facie evidence of 
a lawful marriage. Rex v. Jacobs, 1 Mood. Cr. Ca., 140 ; that 
was an indictment for bigamy, and the prisoner for his defence, 
relied, that he was a mmor when the first marriage was cele- 
brated, and that there was no consent of his parents ; but the 
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qcbbh'sbencu, Court overruled the objection, and the Judges afterwards gare 
^<i«^^^fm, their opinion that the conviction was right, oecause no proceed- 
ings had been taken to avoid the marriage within one year, 
under 9 Geo. ii., c. 11. Now that is exactly the principle: 
the Court, instead of considering the marriage de facto, as the 
matter to be inquired into, examined into the provisions of the 
Irish Acts. They did not consider the marriage void (that 
would have prevented the crime of bigamy), but they say, on the 
construction of the 9 Geo. ii., c. 11, that proceedings to avoid the 
marriage must be taken within one year, or the marriage is good 
— ^that it was a voidable marriage, and that on the principle in 3 
Ins., the marriage was sufficient to sustain an indictment for bigamy. 
I submit, then, that a contract per verba de prcesenti is unknown m 
Ireland as a marriage ; and that to constitute lawful matrimony 
in Ireland, solemnization by a Minister in Holy Orders is neces- 
sary. Secondly, that a Presbyterian Minister is not a Priest 
in Holy Orders, according to the doctrine of the Church 
of England, and so not by the law of England. And, 
lastly, that the principle in 3 Ins., 88, c. 27, in relation to void- 
able marriages does not apply to this case, where the mar- 
riage was void altogether. I was very sorry to hear Mr. 
Holmes's animadversions on the Established Church, but I shall 
not retort on the Presbyterians, by any disrespectful observa- 
tions. Notwithstanding the enmity either from within or from 
without, the Established Church will remain, as I think it ought, 
a monument of the learning of those who have been connected 
with its foundation and establishment, and afford its protection 
and instruction to all ; and this even although it loses the assis- 
tance of the Presbyterian body in Ireland^ whose anxiety to 
support the Established Church, is shown on the present occasion 
by as extraordinary a course of proceeding as ever came within 
my experience. 

Mr. Holmes, — All I said was, that the Presbyterians were the 
best support the Established Church had here. 



FIFTH DAY — WEDNESDAY, 4tH MAY. 



THE attorney-general's REPLY. 

^^m«y- The Attorney- General, in reply, — It is scarcely necessary to 
» P y. yg^up iQ lY^Q finding in the special verdict ; the material facts in 
it, as affecting the question now before the Court, are these ; 
that about thirteen years ago (in 1829) the prisoner accompanied 
by Esther Graham, went to the house of the Rev. J. Johnston, 
he being the placed Minister of a Congregation of Protestant Dis- 
senters, called Presbyterians, at TuUylish, and that the prisoner 
entered into a contract of present marriage with her, in the pre- 
sence of several persons ; and that Mr. Johnston performed the 
ceremony of marriage between them, according to the form of 
the Presbyterian Church; and that they afterwards, for fWo 
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years lived together as man and wife; the woman then Qvsmir*tBu«s, 
taking the prisoner's name (Millis). The verdict finds that the '^''"18^2'*^ 

prisoner at the time of the ceremony, was a member of the L 

Established Church, and that Esther Graham was not a Roman J^« t^^il 
Catholic ; but they do not find whether she was a Dissenter or *"* ■iwpiy. 
a Member of the Established Church. There appear to be two 
questions in the case ; 1st, whether this was not a valid marnaee 
as celebrated by a person in Orders; and if I should fail m 
satisfying the Court upon this point, I shall then contend that 
this marriage was valid, independent of any religious ceremony, 
and accordmg to the law of Ireland, not requiring either the pre- 
sence of any driest in Orders, or the performance of any religious 
ceremony. I said there were but two questions ; but, on the 
part of tne prisoner there is, if not a third question, at least a 
third way of arguing the case, and it consists in this assertion, 
that the Court is to collect from the statute law a dedaratioii 
of the Legislature, that marriage is a religious ceremony, and 
that by the common law of the land as from thence inferred or 
declared, marriage in this country must be solemnized by a Priest 
canonically ordained. Now, I prefer discussing the first proposition 
in the order I have stated it, to following the order Mr. Holmes 
adopted in opening the case ; I do so, because I feel that I am argu- 
ing the case m that particular, upon its true facts; for here there 
has been, not merely a simple contract of marriage per verba de 
prcBsenti^ but a religious ceremony has been performed, as solemn, 
as impressive, and in its nature as essentially spiritual as any cere- 
mony which tiie ablest or most religious man could devise. I hold 
in my hand a book, not itself of authority, except so far as it states 
facts as to the existing discipline of the Presbyterian Church in 
Ireland. It is called, "The Constitution and Discipline of the Pres- 
" by terian Church, with a Directory for the celebration of Ordi- 
'* nances and the performance of Ministerial Duties,'' and on 
referring to this book it will be found that it amply bears out what 
I have said, both as to the functions of the persons who perform 
the ceremony, and of its own essential attributes; the form of ordi- 
nation is given in page 35, and was read by Mr Holmes,* and after 
the time this case has taken, and the attention the Court has given 
to it,'i will, as much as I can, avoid repeating anything Mr. Holmes 
said. We have, therefore, here an ordained Priest of the Christian 
religion, of a religion, which in all its points of doctrine, nearly, 
if not altogether corresponds with the doctrines of the Church of 
England. Then, in the same book, page 8 1 , is to be found, the form 
andceremony of marriage, and tnis, as essentially as any mar- 
riage can be, is a religious ceremony as impressive and as authori- 
tative as any ordained Priest could make it.* I need not say 
that all I have said as to the discipline and roles of the Presby- 
terian Church in Ireland, may be predicated with respect to the 
Presbyterian Established Church of Scotland; they are identical 
in doctrine, in discipline, and in government, and whatever the 
Legislature has said in relation to one must also be applicable to 

• Vide Appendix, Ko. 1. * Vide Appendix, No. 2. 
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the other. I will prove, first, by authority which cannot err, 
that in the view of the Legislature the Presbytery of the Church 
of Scotland are ordained Ministers of the Gospel. The 58 Geo. 
iii., c. 84, recites, " Whereas doubts have arisen concerning the 
'* validity of marriages between persons in India, bi/ ordained 
" Ministers 10/ the Church of Scotland, as by law established." 
And so far as regards the ordination of its Ministers, that 
ordination proceeds from the rules and ordinances of the Pres- 
byterians, and is not founded on any Statute whatsoever. I have, 
therefore, in the present case, the authority of the Legislature 
for saying, that the person who performed the first ceremony of 
marriage, (which the Court is called on hero to treat as a perfect 
nullity,) was an ordained Minister of the Christian religion. 
But I will also show that the Legislature has described him 
as a person in Holy Orders, and^capable of consecrating and 
administering the bacrament. Tne Irish Toleration Act was 
yesterday mentioned, and I am sure, when Mr.« Smith read the 
8th Mition of the English Act, 1^ understood there was no dif- 
ference between it and the IrBi Act. I think, as far as I 
imderstand the English Toleration Act, it exempts Dissenting 
Clergymen from penalties iiftposed by former Acts for preaching 
or officiating in Chapels permitted by that Act. But by sec. 8 of 
the Irish Toleration Act,6 Geo. i.,c. 5, Protestant Dissenting Min- 
isters are exempted from penalties for consecrating or administer- 
ing the sacrament of the Lord's Supper. That Act was passed 
in 1719, fortjr years after the Act of Uniformity. Not that, as 
far as the point we are considering, it makes much difference, for 
the Act distinctly recognises Protestants dissenting from the 
Church of Ireland as being in Holy Orders. That cannot mean 
ordained Ministers of the Church of England, but it must of 
necessity mean, (and the case in 15 East, the King r. the Justices 
of Gloucestershire, 577, must mean) that the Legislature recog- 
nised, as in Holy Orders, the Ministers of the Presbyterian 
Church, and as such to have a right to consecrate and administer 
the Sacrament of the Lord's Supper, — [Crampton, J. — The 
word Presbyterian is not used in the Act, but the words used 
are Dissenting Ministers.] — Every Presbyterian must dissent 
from the Church of England. Well, now we have estaUished 
not only that Presbyterian Ministers are in Holy Orders, but 
we have a direct declaration of their competency to administer 
the Sacrament, perhaps the highest spiritual function that a 
Minister of any religion can be called upon to perform. Now, 
as to baptism, the other sacrament of our Church, how is it ? 
Kemp V. Wickes, 3 'Phil., 264, was cited. That was a case in 
which a Clergyman had refused to allow the child of Presbyte- 
rians to be buried, on the ground that it had not been baptized 
according to the Liturgy of the Church of England. The case 
was heard in 1809, and a most elaborate Judgment was given in 
it by Sir J. Nicholl, to which I need not particularly refer ; but 
there it was decided that the celebration of Baptism by a Pres- 
byterian Minister was perfectly valid. Sir J. Nicholl says, p 297, 
" It seems by no means proper, however, wholly to pass over the 
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" view which may be taken of this subject, as affected by the Toler- Oc««H'iB«ircH. 
" ation Act. By that Act an important change was worked in the ^«*^«^^^<^"»*. 

" situation of His Majesty's Protestant Dissenting subjects ; and 1 

" the baptisms now administered by Dissenting Ministers stand ^« ^^i 
" upon very different grounds from those by mere laymen. **** ' 
" There were many laws, both of Church and St^c, requiring 
" conformity to the Church, creating disabilities, imposing penal* 
'' ties, and denouncing excommunication upon all non-coniormity. 
** Now, supposing that during the existence of these disabihties, 
'* it could be maintained that, in point of law, no act of non- 
" conformists could be recognised in a Court of Justice, and 
" therefore that a baptism administered by such persons 
*' could not be noticed at all, either by the Church or by the 
" Courts administering the law of the Church ; yet could it bo 
'' maintaihed now that such^ baptism was to be considered as a 
" mere nullity." Now, on reading the Irish Toleration Act, 
which acknowledges the right of Presbyterian Ministers to admin- 
ister the sacrament of the Load's Supper, who can doubMteit the 
right to baptize was given to mem also. But Sir E. Simpson goes 
on, 298, " If such could have been considered as the view of the 
" law before the Toleration Act, ^t that Act would change the 
" whole shape of the thing ; that Act removed the disabilities ; 
** it allowed Protestant Dissenters publicly to exercise their 
" worship in their own way, under certain regulations ; it legal- 
** ized their Ministers ; it protected them against prosecutions 
'•' for non-conformity." Now what is it that I am contending 
for here? The Court cannot have a doubt that a Presby- 
terian Minister can administer the sacraments of the Lord's 
Supper and Baptism, which are the two sacraments of our 

Church. — [Crampton, J ^Within their own congregations 

certainly ; but would you carry it further ?] — Certainly ; for I 
find no limitation as to the persons to whom they are to adminis- 
ter these rites. I find a distinct recognition of the right without 
any hmit to person or place, and unless the language of Sir J. 
NichoU be treated of no value, and contrary to law, the ceremony 
of marriage is one which a Presbyterian Minister can perform, 
he says, p. 300, '' It can no longer be considered that any acts 
" and rites performed by them are such as the law cannot, in the 
" due administration of it, take any notice whatever of." How- 
ever, if I had not the express language of Sir J. Nicholl on this 
subject, 1 have this irresistible inference from the Legislative 
Enactments. For is it possible that the most important offices in 
their and our Church may be performed by them, and that at 
the same time they are to be withholden from performing the 
ceremony of marriage, which they are called upon by the parties 
who have contracted to perform, in order to sanctify and sanc- 
tion their union. The case of the Quakers and Jews seems to 
be exactly in point. I will first speak of the Quakers. They 
are subjects ot the Crown, living within the realm, and are bound 
by the laws of the land ; yet they have at all times contracted 
marriage according to their own rules. On the other side, we 
are told that such marriage is not valid as a contract per verba 
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QoBsx-iBsKCH, de prcBsenii, bnt that an exception is made for that class of sectar 
'^^oio*'^' rians, or rather, it is said, the law allows them to make that 



exception for themselves, and because they considered marriage 
^e Attorney- by a Clergyman of the Established Church to be unscriptural 
° ■ py- and repulsive to their principles, the law had such a respect 
for their scruples that it allowed them to marrv according to 
their own rules and regulations. I am now puttmg out of the 
case the argument that the marriages of Quakers can be bus* 
tained upon the law that a contract per verba de prcesefiti was 
** ipsum mairmumiian,*' and supposing that not to be the law, on 
what principle, I would ask, do the Quakers' marriages rest ? 
Is it not because they are considered to have at common law a 
right to devise a mode of celebrating their own contracts of mar* 

riage? — [Burton, J Can they carry it beyond their own 

Society, and solemnize marriage between their own body and 
members of the Established Church ?] — I think they might, but 
I do not know that they do it. My argument may not go far 
enough to make it a conclusive case, but it establishes this pro- 
position, that there may be within the Queen's dominions and be- 
tween the Queen's subjects, certain rulesand regulations which may 
be as valid as the common law of the land ; and it is a mistake to 
say that a Priest canonically ordained is requisite to complete 
the ceremony of marriage. The case of the Jews proves the 
same thing ; for though their laws, as recognised by ours, apply 
only to the members of the same communion, still it establishes^ 
in this view of the case, their power to make these laws, and to 
have them, when made, respected by the law of the land. Sup- 
pose these cases go no further than the Jews and Quakers, still 
they establish the principle of a marriage, without the interven- 
tion of a person canonioEdly or Episcopally ordained. On the 
other side they say, this only establishes that marriage may be 
celebrated between members of the same communion I Now, I 
ask, if one of the parties be a Presbyterian, how is he to be 
married ? according to his religious opinions he must bo married 
by his own Minister. The contract is complete, as I shall show, 
without any ceremony ; but, if the parties come to a Presbyte- 
rian Minister, and he performs a marriage ceremony, is the 
Court prepared to say that that is a perfect nullity ? If so, if a 
religious ceremony be essential to the validity of a contract of 
marriage, how can that man be ever married ? If a marriage 
by his own minister is by the law deprived of any weight or 
validity, how is he to be married by a Clergyman of another 
religion, whose sanction he does not admit, and whose authority 
ho does not submit to ? I hold it as necessarily following, from 
allowing a Presbyterian Minister to celebrate marriage between 
two of his own congregation, that he should have the power of 
performing the ceremony where only one of his own conere- 
gation was to be married. Observe, — we are dealing wim a 
marriage de facto^ that is, there has been an actual ceremony, 
and what I am now combating, is the argument, that at common 
law, there could be no marriage, unless celebrated by a Priest 
EipiscopiBdly ordained. Now/ let us look to tbat as a prihciplo, 
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applicable to the events which subsequently happened. The QvBn*iBxii€B, 
Roman Catholic religion, up to the time of the Reformation, was "^'^iJil^'*' 

the only religion known or authorized. After the Reformation 1 

the errors of that religion were disavowed by the State, and the S* J^Sf^f 
reformed Protestant Church was introduced; and so far as ^ • PT* 
regards Episcopal ordination, the Protestant shares with the. Ro- 
man Catholic Church in the spiritual title and influence derited 
from Episcopal ordination. The common law must, therefore, in 
fact, have expanded or opened itself, in order to receive those, who 
are now become, by virtue of that change of doctrine, the profes- 
sors of the religion of the State, and at tnis hour, the same power 
which existed before the Reformation continues to be emoyed, 
both by the Clergy of the Established Church, and the Roman 
Catholic Clergy. It is said, that the power is confined to the 
Clergy of these two Churches, and that Episcopal ordination is 
the test by which you are to try, whether or not marriaj^e caA 
be legally celebrated. Now, wnere is that laid down; in any 
book of authority ? We all know perfectlv well, and nothing 
can be more familiar to every lawyer than this, that tfa^ 
common law opens, and expands, and accommodates itself to the 
varying changes of circumstances ; and I should say, that there 
was no case where its adoption to the new state of things was 
more imperatively called for than this. In process of time various 
orders of religious societies sprang up in the State, Christian 
in their principle, practice, and doctrine, and whose Ministers, 
in the view of the Legislature, partook of the character of those 
who were Episcopally ordained, — who havo been denominated 
by the Legislature, Ministers in Holy Orders, and recognised 
as entitled to administer the Sacraments; there was no state 
of things, I should say, in which the principle of the common law 
was more required to extend to that state of things the power 
and privileges which originally belonged to Christian Ministers. 
Marriage was originallv performed by an ordained Priest, be- 
cause he was in Holy Orders ; if other Priests in Holy Orders 
have in succession of time, not only existed, but have been coun- 
tenanced and protected by the State, — ^if in one portion of the 
Queen's domimon, the Presbyterian religion is the Established 
religion of the State, — ^it is hard, I say, to withhold from the 
Ministers of that religion, because they do not happen to be in 
Scotland, the power of celebrating marriage, which I maintain 
belongs to every Minister in Holy Orders. The Irish and 
Scotch Presbyterian Ministers hold the same principles and doc- 
trines, and adopt the same rules and discipline. By the Scotch 
Act of Union, the 5 Anne, c. 8, the Presbvterian religion is 
made the Established religion in Scotland. The 25th Article is 
this, " That all Laws and Statutes in either Kingdom, so far as 
'^ they are contrary to or inconsistent with the terms of these 
^^ Articles, or an^ of them, shall, from and after the Union, cease 
" and become void, and shall be so declared to be, by the respec- 
'' tive Parliaments of these Kingdoms." Now, uiese Articles 
were framed by Commissioners, appointed on both aides, eadi 
jetloaa toprflaerre Uie prevailiiig iseligi(m.x)f their- cooBtry^; -ud 
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Qubbh*iBbiioh, by sec. 2 of the Article of Union, the Presbyterian religion is 
East^erm, gecurfed Bs the Established Church of Scotland. — [Crampton, J. 

L — It is the established religion in Scotland ; but your argument 

^ Attonwy- jg not coufined as to the estabUshing the marriages by rresby- 
nen s p y. ^^^.j^^ Clergymen being equal to marriages by Clergymen of the 
Established Church, but it goes to the case of any Dissenting 
body, — Sabbatarians, for instance.] — It is not necessary for me 
to go so far as that, all I mean now to say is, that this marriage 
is by a Minister of the same Church, as is the Established 
Church in Scotland, and which is established and guaranteed by 
the Scotch Act of Union. Now let me put this case : Suppose 
that after that Act, but before the English Marriage Act in 
England, a Presbyterian Clergyman of Scotland performed the 
marriage ceremony in England, — coum there be a doubt that he 
could perform the ceremony legally? — [Crampton, J. — ^You 
mean, a marriage between two Episcopalians.] — I do. These 
are the grounds, in addition to those which Mr. Holmes laid be- 
fore the Court, which occur to me as sustaining the first propo- 
sition, which I stated to the Couit, and without recapitulation, 
I may safely assert this, that these Dissenting Ministers, (one 
of whom has performed the marriage ceremony here,) must be 
treated by the Court as persons in Holy Orders, capable of 
administering the Sacraments, and according to Sir J. Nicholls, 
capable, according to the rites of their own Church, of perform- 
ing the ceremony of marriage. The Court is aware that after 
the Presbyterians came to Ireland, in the reign of Jac. i., they 
without ordination were admitted to Church liyings; that 
cannot be so now, because the Act of Uniformity requires 
certain qualifications to be possessed by those who hold those 
livings ; but originally, as Christian Pastors, they held Church 
livings, and performed all the functions attached to the Sacer- 
dotal character in this country. — [Crampton, J. — If a Presby- 
terian Clergyman conformed to the Established Church, would 
you hold rum, without any further ordination, an ordained 
Priest of the Established Church ?] — No. What I say is, that 
marriage is one of the rites incidental to be performed by an 
ordained Minister, and that a Presbyterian Minister is called 
in the Statute an ordained Minister. I now proceed to «the 
second branch of this subject, which is, that supposing the Court 
does not consider this marriage to be valid, as performed by a 
person competent to do so, I am to contend next, for the 
abstract proposition, so repeatedly stated in our books, and 
established bj authority incontrovertible, that in Ireland, 
(where there is no law restrictive of the original law of mar- 
riage, but where the common law is as it existed in England 
before the Marriage Act,) a reUgious ceremony of marriage is 
not necessary to the validity of a marriage contract. I do not 
conceive that I in the least prejudice my argument by admitting 
what the authorities bind me to admit as a fact, and that is, that 
at a very early period a religious ceremony was added to the 
civil contract of marriage ; and I may also admit, (though not 
compelled to do so,) that this ceremony was superadded by some 
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authority or other. By that admission, I get rid of most of the Qwrnru^uven, 
cases which have been cited upon the other side ; for the question ^^'''j^m-?^' 

is not whether, in point of fact, where Christianity prevailed L 

there was a religious ceremony superadded to the contract, but JJ* '^^fPSJ^r 
whether, without that superaddition, the law, in any given case, * ^^' 

pronounced the contract to be of no avail. And the Court will 
bear in mind, whilst I am arguing this part of the case, that the 
broad assertion on the other side is, that a contract per verba de 
prtBsenti or per verba de futuro^ even though it be followed by 
copida, is null and void, as constituting a marriage, and that is the 
question upon which we are at issue. — [Crampton, J. — The po- 
sition laid down by the Counsel for the prisoner was, that they were 
good as contracts, but that they did not constitute legal marriage.] 
The position was, that as i|iarriages they were a perfect nullity ; 
that per se, they were of no value ; and that in the eyes of the 
law, they were not considered as constituting lawful matrimony. 
The whole argument is this, that they were contracts of no 
value in the law whatsoever, except for the purpose of instituting 
a suit in the Ecclesiastical Court, where, and where only, they 
could be made contracts, amounting to matrimony, by a decree for 
solemnization ; but they admit that actions might oe brought io the 
Courts of law for the breach of them, like any other contracts. 
But the real question at issue between us is, whether, at common 
law, they were, as it is said on the other side, mere contracts ; 
or whether they form matrimony, and that involves the question 
I before put, was it by the common law of the essence of matri- 
mony, that it should have superadded to the contract the addition 
of a ceremony performed by a Priest Episcopally ordained ? 
The Court has been referred so far back, that instead of looking 
to modern authorities, and the judgment of men of the most pro- 
found knowledge, to know what the law was in that particular^ 
the Court is now involved in an inquiry of that which is a very 
minor matter of fact, as evidenced by these ancient authorities. 
And, first, the Saxon law has been referred to. Now, for the 
present, take it that the law of Ethelbert is, as it is stated in 
VVilkins. Suppose it to be so, and that it is to be treated (which the 
Court will have great difficulty in doing) as any evidence whatever 
of existing law. It amounts to no more than this, that there was 
there a direction that a ceremony be superadded ; and it does not 
say (for I will prove that it could not) that without a ceremony 
there should be no marriage. It simply proves the truth of the 
admission I mado in the first instance, that almost universally, 
in civilized and Christian countries, it was the habit to add to tne 
contract a religious ceremony of marriage ; and it only proves 
that, in that particular case, the superaddition took place. — 
[Crampton, J. — It goes to show, that it was not by the 
Council of Trent that a rehgious ceremony of marriage was first 
introduced.^ — I do aver that the Council of Trent is the first 
document, m which it is declared that the presence of a Priest 
shall be essential to the validity of a marriage contract. Poynter , 
p. 8, says, " It was usual among the Primitive Christians for 
'* newly married persons to receive the benediction of Ae Priest- 
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^' hood ; a custom, ^hich it seems had fallen into neglect in the time 
" of the Emperor Leo, who considered it necessary to publish a 
^' constitution, in order to reviye a practice so conducive to the 
'' solemnity and importance of the contract ; at length the rite 
'^ of marriage was elevated to the dignity of a sacrament, which 
** occasioned the injunction of Pope Innocent the Third for its 
'• more regular solemnization in the face of the Church." 1 
Blackstone Com., c. 15, p. 433, article ''Husband and Wife," "Our 
'Maw considers marriage in no other light than as a civil con- 
" tract ; " and I must say that there is not a line in any book, or 
statement of any eminent Judge, in which this is denied ; he says 
further on, '^ The holiness of the matrimonial state is left en- 
" tirely to the Ecclesiastical Court;" and he says, " Taking it 
" in ihis civil light, the law treats it as it does all other contracts, 
" allowing it to be good and valid in all cases, where the parties, 
'' at the time of making it, were, in the first place, willing to con- 
" tract ; secondly, able to contract ; and, lastly, actually did con- 
" tract, in the proper forms and solemnities required by law." 
Lastly, he says, p. 439, " The parties must not only be willing 
" and able to contract, but actually must contract themselves in 
" due form of law, to make it a good civil marriage. Any con- 
" tract made per verba de prcssenti, or in words of the present 
" tense ; and in case of cohabitation per verba de futuro also, 
" between persons able to contract, was, before the late Act, 
" deemed a valid marriage to many purposes ; and the parties 
*' might be compelled in the Spiritual Courts to celebrate it in 
" facie ecclesicB." He then states the Marriage Act, and says, " It 
" is held to be also essential to a marriage, that it be performed 
" by a person in Orders, though the intervention of a Priest 
" to solemnize this contract, is merely juris positivi, and 
" not juris naturalis aut divini: it being said that Pope Innocent 
" the Third was the first who ordained the celebration of mar- 
'* riage in the Church, before which it was totally a civil con- 
" tract." Now from the year 1218, when it became necessary 
that a Priest should solemnize marriage, down to the Council of 
Trent in 1564, the rule laid down by Pope Innocent the Third, 
of course governed the Ecclesiastical Courts in all their dealings 
with marriage. But all the intervening authorities will show, 
beyond all manner of doubt, that from that time down to the 
latest period of our laws, the original law by which marriage was 
held to be a civil contract, remained unchanged ; and the Edict 
of Pope Innocent the Third did not contain any words, by which 
marriage celebrated differently from what his Edict points out, 
could be avoided or invalidated. I refer to Hineccms Eiem., 
Lib. l,Tit. 10, sec. 148, p. 76, where the distinction between a law- 
ful marriage and a ratified marriage is taken, and to Sanchez de 
Mat., Lib. 1, pp. 1 16, 1 17, and 119. In Ridley *s Civil and Ec- 
clesiastical Law, p. 77, it is said, " Noble personages marrie 
" not without instruments of dowrie, and such other solemnities 
as are usuall in this; that is, that. they profess the same 
before the Bishop or Mmister of the place, and three or four 
'^.witiieiibiB at' the leaat, and'that & remembrauc^ f hereof btt left 
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*' in writinj^y and kept with the monnments of the Church ; but that Qvm'MBnvcM, 
" it shall not be needful for meaner persons to observe the former ^^^"^^T^ 

" solemnities." I also refer to Zanetti (published 1830), p. 55. - 

The meaning of the passage in Sanchez, 1 19, is that the words of Q^n^J^NftTr 
the Priest are not of the essence of matrimony, but though they ° ■ P J- 
are entirely omitted, still matrimony exists. ThenBracton, 4th 
Book, page 302 — '^ £t ad/ioc sciendum^ quodhahet quia leguimum 
** coneubmam^ et ex ea prolem in concubinatu, et postmodam am* 
'^ trakit cum eadem elandestintan matrimonium^ et post contractum 
^^ dandestinum stucitat ab ea prolem, Itempostmodttm contrahit ctem 
^^ eadem publice et in facie eccleeies, et dfttat earn ad ostiwn ecdesicB : 
^' in hoc casti erit iUe legiHmus qui ex clandesiino matrimonio natus 
^^fuerit dum tamen hoc probetur et hareditatem obtinebit,'* Now 
that is a very important position in this part of the case ; the 
books establish that a clandestine marriage consists in the Priest 
being absent to fftve the blessing ; but what is'said by Bracton i 
a person who had a concubine had a clandestine marriage 
celebrated with her, and had issue, and the issue succeeded to 
the inheritance — [Crampton, J. — How does that appear ? It 
might haye been solemnized by a Priest in Orders, clan- 
destinely in a house.] — No ! A clandestine marriage is a mar- 
riage where the Priest is absent ; and yet here is a caae where 
the Priest is absent and still the issue of the marriage succeeded 

to the inheritance [Crampton, J I think you will find in 

the English ecclesiastical law that all marriages not performed 
in fade ecclesiee are called clandestine marriages, even though 
they be performed by a Priest.] — I have cited Hineccius, who 
defines clandestine marriage to be a marriage from which the 
Priest is absent. The definition of a clandestine marriage from 
the highest authority is, that the Priest is absent. Blackstone 
adopting the language of these high authorities, says — ** By the 
" law 01 England the contract of marriage was a civil contract." 
The Decree or Edict of Pope Innocent the Third enjoined 
thte presence of a Priest at a marriage. We hare, however, 
distinct authority, even by the Church of Bome itself, for saying 
that marriages, though not solemnized in facie ecclesuB were, 
according to the law of the land, at that time perfectly valid, 
and only invalid when they were actually avoided, I say the 
Council of Trent, for the first time, in order to avoid the incon- 
venience arising from these contracts amounting to perfect 
matrimony, introduced the luw by which a religious ceremony 
became essential to the validity of marriage ; this has been 
already cited by Mr. Holmes, and though the Council of Trent 
was never adopted in England, it is a most authoritative exposi- 
tion of what the law was in the Church of Rome. I also refer 
to Bossius, 522 — " Benedictiunes nuptiales non stmt de essentia 
*^ matrtmomu Benedictiones nuptiales, quibus ij, qui contrahunt 
^'^matrimnnitim solemnitur benedicuntur, non stmt de substantia 
*^ matrimonii ut ctinstat ex Tridentino, 4;ap. 1, sess. 24, de refh-- 
**'nuit, mairinum. et aiiisjuribus infra aUegandis^ et tradunt armies 
^'- Doct o r es «#- eoiwineit ratio- ipsa quia, an^ ipsas qwmd& itd- 
'* kibenhir sigjponiiurktUKMmmimm^valUum" So 2 Dyer, 105 C, . 
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OwMH'iBBircH, note 17 " Noy, Attorney-General in the Lent readings, 1632, 

^^84?"*' " held, that if a woman be divorced from her husband, causa 

L " prcBcontractus with another, per verba de prcBsenti, in that case 

The Attorney- « immediately by the sentence given in Court, the marriage 
Oeneiai sBepiy. « gj^gll be completed between the said woman and the first 

" husband, without any of the rites performed in facie ecclesicg, 
" secus upon a contract /?«• verba defuturo." That is, there is 
first a contract per verba de prcesenti, then, there is a divorce by 
reason of a pre-contract, and finally by the sentence given in the 
Ecclesiastical Court, the marriage is completed, which plainly 
means the marri^^e is completed between the woman and the 
first husband, for it adds — " without any of the rites performed 
" in facie ecclesite.'* — [Crampton, J. — That note is given some- 
where else — I think in Sid. 13,* and Twisden denied that to be 
law.] — I had not time further to investigate the case which I 
got from Sir T. Staples. I have now got to the end of the 
old authorities, whatever may be the view of the Court on 
them — whether it holds that I have already established what 
I undertook to prove, or whether it holds that the ques- 
tion is still open and undecided. I will now come to a series 
of authorities on this very subject, without the subversion 
of which it is utterly impossible to hold this not to be a 
perfectly vaUd, legal marriage; many of these are already 
before the Court. I refer again to the passage 3 Ins., 88, c. 27, 
There Lord Coke says — " This extendeth to a marriage de facto 
" or voidable, by reason of a pre-contract, or of consanguinity, 
" or of affinity, or the like ; for it is a marriage in judgment of 
'' law until it be avoided, and, therefore, though neither marriage 
" be dejurcy yet they are within this Statute." Now, as bearing 
upon this subject I would refer to Elliot r. Gurr, 2 Phil., 19, 
wnere there is a passage of importance, in relation to Mr. Smith's 
argument yesterday ; Sir J. NichoU there says — " Civil dis- 
'^ abilities, such as a prior marriage, want of age, idiotcy, and 
" the like, made the contract void ab initio^ not merely voidable. 
" These do not dissolve a contract already made ; but they render 
^' the parties incapable of contracting at all ; they do not put 
** asunder those who are joined together, but they previously 
" hinder the junction ; and if any person under these legal inca- 
" pacities come together, it is a meretricious and not a matri- 
''monial union, and therefore no sentence of avoidance is 
" necessary. The present (he says) is not a void but a voidable 
" marriage, &c." Now, in that case, it was distinctly held that 
a prior marriage contract per verba de prcBsenti made a sub- 
sequent marriage, no matter how celebrated, void ab initio ; and 
Bunting's case is just to the same effect, viz. : that a pre-contract 
makes a subsequent contract of marriagp void ab initio. — 
[Burton, J. — Not without sentence.] — There was no occasion 
for a sentence to avoid it. First, there was a contract per verba 
de priBsenti, with Bimting, and then a marriage in facie ecclesus 
with Tweed, then a smt was commenced in the Ecclesiastical 

» Sir Itobfrt Palne'i Gmo, 8id. 13. 
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Court, to which Tweed waja not a party, and the original contract ovmh*bb«»oh, 
was enforced ; the effect of which was, the second man-iage was ^'^'342^*^ 
considered void by the effect of the pre-contract, and avoided by - .1 
the sentence, although the second husband was not a party to p^* J^*SS' 
the suit. — [Burton, J. — That was a contract per verba de " 8»«Fy- 
prcBsenti^ and after it was ratified by sentence and solemnization 
it became a perfect marriage.] — It would appear to me that the 
substantial reason why the sentence had the effect, was this, that 
the original contract made marriage, and that the sentence was 
a mere adoption of it. But, whatever may have been the law, if. 
the Court was to go back into that distant period, I think that 
the modern authorities have closed the question, and that it is 
now indisputably established, that the civil law was the basis of 
the common law of England, and that according to that law mar- 
riage was purely and essentially a civil contract, and that a con- 
tract per verba de prcBsenti constituted " ipsum matrimonium" 
Now, to sustain that position, I think I have such a body of 
authority as cannot be found to bear on any other question; and one 
authority so strong and overpowering that there is no other mode 
adopted to get rid of it than by saying the opinion was given 
extra-judicifuly. I will refer to the celebrated Judgment 01 Sir 
W. Scott, in Dalrymple v. Dalrynaple, 2. Hag. Cons. R., 58. 
and when I see that Chief Justice Best, Lord Tenterden, and 
Sir V. Gibbs, concurred in opinion with Sir Wm. Scott, and 
ratified it, by the sanction of their names, and that Lords Eldon 
and Redesdale also concurred in it, I cannot see how any serious 
question can now arise on the subject, or how that case can be 
got rid of. It has been said of Lord Stowell, that the question 
in Dalrymple v. Dalrymple, was only a question as to Scotch 
law, and that he had no occasion in that case to inquire what 
the law of other countries was, but I would observe, -that in 
order to ascertain what the Scotch law was, it was necessary 
that he should review all the authorities, and consider the origin 
of the law of matrimony in this country ; he did so, and the con- 
clusion he came to was, that in this country marriage was 
essentially a civil contract, and that a contract per verba de 
prmsenti made ^^ ipsum matrimomumJ'' — ^At page 62, he says, 
^' Marriage being a contract, is of course consensual^ for it is of the 
'' essence of all contracts to be constituted by the consent of 
''parties, consensus rum concuhitus facit matrimoniumy the maxim 
" of the Roman civil law, is in truth the maxim of all law upon 
" the subject." Then 63. — " Marriage, in its origin, is a con- 
" tract of natural law ; it may exist between two mdividuals of 
" different sexes although no third person existed in the world, 
'' as happened in the case of the common father of mankind ; 
" it is the parent, not the child, of civil society, * Prmcipium tarbis 
^' et quasi semmarium ReipubUccB.' In civil society it becomes a 
" civil contract, regulated and prescribed by law, and endowed 
" with civil consequences." — ^And after referring to Swinburne 
and other authorities, he goes on, '* Such was the state of the 
'' canon law, the known basis of the matrimonial law of Europe." 
That case is so fully before the Court that I abstain j&om 
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QvMH*BBBifOH, making any further observations, upon it, bat it is the baMS of 
"^^184?^"** the case upon which we rely. — [Grampton, J — You have a 

^ perfect right to say that the opinion of Lord Stowell is with 

The Attornov- you.] — That is not disputed. I now come to M'Adam v. Walker, 
G«ieiui*BRepV. j jj^^^ j^g rj.^^^^ ^^ decided in 1813, two years after 

Dalrymple v. Dalrymple, and if anything could add to the 
authority of Lord Stowell, it would be a decision of Lord Eldon, 
who there says, ''As to the other question it was of so much impor- 
tance, that it was a great satisfaction to have heai'd all that they 
were ever likely to hear upon it ; for though they could not 
" have the opinions of professional men at the bar of that house 
upon an appeal, yet such opinions were to be found in the pro- 
ceedings in the Consistory Court of this country." . He then 
refers to Beamish v. Beamish, and goes on, '' And in the case of 
" Dalrjmple v. Dalrymple, in the Consistory Court, the question 
" was also considered, and each of tlie persons who were there 
" examined, stated his opinion on paper, gave the text in writing, 
'' and the decisions^ with comments on the decisions and text. He 
'' found five names there, of persons of the greatest profetoional 
'' knowledge, who had given it as their opinions that a contract 
*' de prcMenti constituted an immediate marriage ; and there were 
'' three on the other side who said that a contract de prcBsenti was 
'' not of itself an entire immediate marriage. There had been 
" therefore a difference between pi*ofessional men on tixQ point ; 
'' but, after attending to all that he could learn upon the subject 
'' he did not find that there was tho same difference in judicial 
'' opinions on this head. The fact was, that the canon law was the 
*' \ya&\B of the canon law all over Europe ; and the only question 
'^ was, how far it had been receded from by the laws of any par- 
'' ticular country ? By the canon law the distinction between 
'' the contract c^/>r<:a5tf72^t and promise defutwro, was well known; 
'' the former constituting a good marris^e of itself; the other 
" not, unless followed by copula, &c." And this view of Lord 
Eldon is followed and adopted by Lord Bedesdale, in the same 
case. Therefore I contend that it is not enough to go hack to 
the ancient authorities ; and to depart from me plain settled 
law pronounced without hesitation or doubt by the authority of 
the highest judicial characters, establishing beyond the possibility 
of doubt, first, that the civil law is the basis of the maitiage law of 
England ; and secondly^ that a contract per verba de prc^senti was 
ip9itm matrini<mium. In addition to tlie authorities which I have 
referred to, wo have the case of Lautour w. Teesdale.. 8 Taunt., 
830, and 2 Mararhal, 243..-^The marriage there was bad in India; 
between two British subjects, by a lloman Catholic Priest ; and 
Sir V. Gibbs says, (836), '' In this country we judffe of the 
" validity of a marriage by what is called the Marriage Act ; 
'* but as that Statute does not follow subjects to foreign fsettlements, 
** the question remains whetiier this would have been a valid 
'^ marriage here, before that Act passed. The important part of 
'* the case^viz^ what the law is, by which such a question is toiw 
'^ ffoverhed, was most ably and fully disdtssddv ia the OMe of 
*\ I>abrymplfi v, Dalrymple^ "which has be^ii so often aiibded to ; 
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" and the Judgment of Sir Wm. Scott has cleared the present Quem'sbbitch. 
" case from ^1 difficulty which might at a former time have ^^^'^^^ 

** belonged to it. From the reasonings there made use of, and 

** from the authorities cited by that learned person, it appears ^Q^^*J^JSf" 
** that the canon law is "the general law throughout Europe, as to ^^^ " • 
'* marriages, except where tnat has been altered by the munici- 
" pal law of any particular place. From that case, and from 
" those authorities it also appears, that before the Marriage Act 
** marriages in this country were always governed by the canon 
" law. which the Defendants' therefore must be taken to have 
" carried with them to Madras." Mr. Smith never adverted to 
this case at all, and Mr. Whiteside said it was easily got rid of ; 
that C. J. Gibbs, as well as Sir W. Scott, in JDalrympIc v. 
Dalrymple, had gone out of his way, and that though his Judg- 
ment was right, his reasons were wrong ; but I say, that that 
was a solemn decision in 1816, on what was the common law of 
marriage before the Marriage Act, and that it is a decision 
directly in point in this case, unless the Statutes and arguments 
drawn from them, induce the Court to take a different view of 
the case. In that case a marriage was upheld bv reference to 
the common law of England, simply on the ground of a contract 
per verba de prcBsenti being a marriage. There was also the 
case of The king v. The Inhabitants of Brampton, 10 East, 
282, in which it is evident that Lord Ellenborough took just the 
same view of the subject. As to Beere v. Ward, as far as we 
know anything about it, how does it stand? An issue was 
directed by Lord Eldon, who we know had adopted and recog- 
nised the law as laid down in Dalrymple v. Dalrymple. It 
was a case of very complicated facts ; but from the beginning to 
the end of it there does not appear to have been any doubt as 
to the law. There were two trials and the two Judges by 
whom it was tried, C. J. Dallas and Lord Tenterden, gave 
opinions in exact accordance with Lord Stowell's in Dalrymple's 
case. It is plain that Lord Eldon was not satisfied with the verdict, 
not because he thought that the Judges had misdirected the 
Jury, but because there were complicated facts in the case. — 

[Burton, J Lord Eldon directed a third trial to be had at bar, 

in order that he might get the opinion of the Judjges on the law of 
the case.] — Lord Eldon does not appear to have dissented from the 
opinion of the Judges, or to have changed the opinion which ho 
expressed in M*Adam v. Walker, 1 Dow., 148, which Judgment 
was given 21st May, 1813. Beere v. Ward was decided in 1824. 
I have also the opinion of Lord Kenyon in Reid r. Passer, 1 Peake, 
N. P. C, 231, and the opinion of Chief Justice Best in Smith v. 
Maxwell, Ryan & Moody, N. P. C, 80. The question in Smith 
V. Maxwell was, whether a marriage in a house was valid. 
Chief Justice Best says, *' The English Marriage Act does not 
apply, and I am aware of no Irish law which takes marriages 
performed in that country out of the rules which prevailed in 
'* this, before the passing of that Act, and which, as it is said in 
** the case of Dalrymple v, Dalrymple, are common to the greater 
" part of Europe." I cannot find from my notes that I have 
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Q"»w*»B«"C". anything more to urge on this branch of the case. The Court 

1842**^ is already in possession of the argument arising from the cases of 

the Jews and Quakers, and their marriages, if not to be referred 

c^tm^Rmiy. ^ *^® grouuds to which I have alluded, can only be sustained as 
contracts per verba de prcBsenti. They are excepted by name 
from the English Marriage Act, and as to them the law stands 
just as if that Act had neyer been passed. The Marriage Act 
does not give them any power or authority with respect to mar- 
riage which they did not possess independently of it, and their 
title to these marriages rests entirely on the common law, as laid 
down by Lords StowcU and Eldon ; but it is said as to Quakers 
that they are within the Act by which the marriages of Dissen- 
ters by meir own Teachers, are valid,* and Haughton v. Haugh- 
ton, I Molloy, 611, was referred to ; but before the Dissenters' 
Marriage Act, were the marriages of Quakers ever questioned ? 
I am persuaded they never were. They may derive aid from 
that Act, which was only a declaratory Act ; but previous to it 
they were a very numerous sect, and possessed of various kinds 
of property, in respect of which they must have gone into the 
Prerogative Court, and the Courts of common law, from time 
to time ; but there is not to be found on record a single instance 
of any question being raised as to the legitimacy of the issue of 
their marriages, and whatever authority does exist on the sub- 
ject, shows that these marriages were recognised as perfectly 
valid. But Mr. Whiteside has asked this question. How, says 
he, if your view be correct, that a contract ^er verba de prcBsenti is 
marriage, is it that we never find such a question raised in actions 
of crim. can, or seduction, which are so common, and in which it 
woidd be, of course, that these questions should be raised and 
decided ? Now let us examine that question a little in detail, and 
see how it ever could arise in these cases. We will take the case 
of an action for breach of promise of marriage. One person sues 
another, and upon the record sues upon the ground that no 
marriage has taken place between them — ^that wEat has occurred 
between them is a contract, and nothing more. I think if the 
Defendant met the action by saying, The Plaintiff and I are 
husband and wife, the Judge would find it hard to understand 
how persons who, by their pleadings, had treated each other as 
perfect strangers, could afterwards set up a marriage to defeat 
the action. Now as to actions for seduction. The father or 
mother brings an action for seduction ; the Defendant says he is 
not guilty, and as a proof of his not being guilty, he shows he 
is the husband of the person seduced I I say that though that 
might be a mode of defence open to the Defendant, it is the last 
thmg that is likely to occur, for I do not understand that if the 
man is the husband of the woman stated to be seduced, that he 
would allow himself to be sued, and afterwards make his marriage 
matter of defence to the action. Suppose this case occurred, a 
person was sued for seduction, and his Counsel teUs him, here is 
a contract per verba de prcssenti; you are the husband of the 



» 21 and 22 0«o. iii., c. 25. 
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girl ; you can plead your marriage. Oh ! replies the Defendant, 0vMH*tB»»<m. 
that is the last thing I would wish to be ; that is the very thing ^^^^'^^^ 

I want to avoid. I therefore think that in both cases put 

the argument is futile; in an action for breach of promise of ^^^bJX 
marriage, it could not arise, and in seduction it becomes so im- 
probable as easily to account for its never having occurred in 
any Court of Justice ; I therefore leave this branch of the argu- 
ment. In Steadman t;. Powell, 1 Adams, 58, Sir J. Nicholl, in 
p. 64, says, *' And first, as in Ireland, marriages may be had 
" without any celebration in facie ecclesus, or in the presence of 
** witnesses, it would be unreasonable to deny that a marriage 
" had in Ireland may be proved by slenderer evidence than is 
" requisite to the proof of a marriage in this country." Upon 
the whole, for the reasons which Mr. Holmes and I have urged 
on the Court, it strikes me that the Judgment of Sir W. Scott, 
in Dalrymple v. Dalrymple, closes this question, unless the Court 
is prepared to say that that Judgment is not founded on law, or 
is inapplicable to the facts of this case. We are now dealing with 
the subject in a country in which there is no Marriage Act, 
where there is no restriction to what those eminent Judges state 
to be the common law of the land. If these Judges are not mis- 
taken—if they have not mistaken the authorities which they 
seem carefully to have considered, it appears to me clear that at 
this time, in this coimtry, a contract per verba de prtesenti makes, 
at all events, such a marriage, as that the party who marries a 
second time will incur the guilt of bigamy. Then on entering 
into the third branch of the subject, and assuming the common 
law to be as I have stated it to be, it becomes a most important 
question, has the statute law of Ireland altered or repealed it ? 
It is not contended that it has done either, but an argument is 
used, in my apprehension, of a most dangerous description. 
Supposing the common law to be as I have stated it, I ask, is 
the Court to alter that, or to allow the authorities which estab- 
lish that law, to be shaken by mere presumptions, arising from 
a few Irish Acts of Parliament ; by reasoning of this kind, that 
the law must have been as there represented, or the Acts would 
not have been passed in the form in which they were. I take 
it to be quite plain, that either in respect to the common law or 
the statute law, when the Legislature comes to deal with the 
subject, unless it plainly repeals or alters it, it remains unaltered; 
and secondly, that if it deals with the subject at all, it cannot be 
considered as altering the law, except to the extent, and in the 
cases, and for the purposes for which it intends so to alter it. 
The argument with which we were pressed on this part of the 
case is, that the law must be taken to be as the Legislature 
represented it, or the Irish Parliament must have been in 
most profound ignorance about it. Now it appears to me that 
if the law be plainly established by the case of Dalrymple v. 
Dalrymple, if the Court is to start on the examination of these 

Statutes with the conviction that Sir William Scott was right 

that Lord Eldon, and the others who concurred with him, were 
right^-that the law was firmly, and dearly, and satisfiE^rily 
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Quuui*8BsHcs, established by these authorities, I should say respectfully, that 
'^*^42*^' so far from attempting to subyert them by inferences or argu« 

L ments deduced from Acts of the Irish Legislature, the Court 

The Attorney- should endcavour to reconcile them by limitine these Acts to 
xene 8 ply. ^^^^ proper ends and objects, and that it would be against the 
first principles of the construction of Acts of Parliament, and 
dangeroXis, in point of law, to hold that this code had altered thd 
common law beyond the exigency of the cases for which the 
several Acts were, from time to time, passed. Now, with these 
preliminary observations, I will go through those Statutes one by 
one, and show that each had its definite end and obiect, and did 
not alter the law, except so far as concerned such objects, and in 
several instances, so far from these Statutes being found to jus* 
tify the inference on the other side, they more or less afiirm the 
law as we state it. These Statutes, however, are already so fully 
before the Court, that I shall only refer to some of them. I 
take, first, the Act of 17 Charles ii., c. 3, after the Restoration. 
It had a defined and particular object. The Ordinances passed 
during Cromwell's usurpation had declared that marriages should 
be solemnized in a particular way, and that marriages had in 
any other way should be absolut^y void. Now, what was the 
Act of Charles to do? It was to validate such marriages 
as were had under the Ordinance^ but it also had for its object 
the annulling of these clauses by which all other marriages were 
declared void, so far therefore was it from being any admission^ 
that all other marriages were unlawful per se, unless solemnized 
in that way, that it was restoring these marriages to their 
original force and validity, and leavmg the law as it would have 
been if these Ordinances had never passed. I now call your at- 
tention to an Act not yet cited, and which I should have cited 
on the second view of the subject, 9 Wil. iii., c. 3; it is intituled, 
" An Act to prevent Protestants inter-marrying with Papists." 
Sec. 1, enacts, that if a Protestant woman, possessed of certain 
property, &c., marry a man without his having a certificate from 
the Bishop or Justices, &c., that he is a Protestant, that they 
shall be incapable of holding lands, &c. ; *' and every such Pro- 
" testant Minister, Popish Priest, or other person whatsoever, 
'* joyning in marriage as aforesaid such Protestant maid or woman, 
" to any person without such certificate as aforesaid, for every 
* * such offence he shall commit, shall suffer twelve months' imprison- 
" ment." 1 2 Geo. i., c. 3, recites, " That clandestine marriages are, 
" for the most part, celebrated by Popish Priests, and de^aded 
" Clerffymen, to the manifest ruin of several famiUes withm this 
" kingdom," and enacts, " That if any Popish Priest or reputed 
" Popish Priest, or person pretending to be a Popish Priest, or 
'' any degraded Clergyman, or any layman, pretending to be a 
'' Clergyman of the Church of Ireland, as by law established, shall, 
*' after the 5th April, 1726, celebrate or take upon him to cele- 
" brate, any marriage, between two Protestants or reputed Pro- 
" testants, or between a Protestant or reputed Protestant and 
'' a Papist, such Popish Priest or reputed Popish Priesti and 
*^ such degraded Clergyman, and layman pretending .tQ.„b^ a. 
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*^ dergyman, shall be, and is hereby declared to be, guilty of QvnK*tB«iio«, 
** felony ; and shaU snffer death as a felon, without benefit of the -^^.p*^* 

" Clergy or of the Statute." Now that was to remedy a par- 1l 

ticnlar mischief, and what is the argnment deriyed from it ? The Attoramr- 
Becanse this was a mischief which attracted the attention of ^*«°«'»^'»^y- 
the Legislature, and which it was important to repress, that 
therefore it is to be inferred that the law was as they represent 
it, and tibat there could be no marriage per verba de prcssenti, 
I denyidtogether the legitimacy of that argument. Sec. 4 is, 
'^ And whereas some doubts haye arisen, whether marriages 
'^ consummated by carnal knowledge can be avoided by pre* 
*^ contracts without consummation, which has been the ground 
'* of many vexatious suits, — ^for remedy whereof, and to prevent 
** all doubts concerning the same for the future, be it enacted 
'* and declared, that no contract of marriage only not consum- 
*' mated by the carnal knowledge of the parties, shall be of any 
'' force towards making void a subsequent marriage consummated 
" by such carnal knowledge." The 9 Geo. ii., c. 11, is confined 
to tiie marriage of minors, possessing a particular amount of 
fortune^ real or personal, — and there me very nature of the per- 
sons and qualification with respect to property shows that the 
object of the Legislature was not general, and no inference with 
respect to the common law in any other particular to be there 
altered, can be justified as an inference from what the Legislature 
has done by that Statute — [Crampton, J. — I do not think thai 
the argument was, that these Acts effected an alteration in the 
common law, but the Court is called on to infer from them what 
the opini<« of the Legislature was as to the law.] — They say 
this, as far as We are able to collect from them, that the opinion 
of the Legislature was so and so. I am endeavouring to 
argue agamst that inference, prefacing my argument with 
this position, that I have shown from common law Judges, of 
the highest authority in the land, what the common law of 
England was, and that I am considering the construction of 
these Statutes, with what I conceive to be the common law 
of England established by the Englisli Judges, and therefore I 
do object to the inference arising from the presumed knowledge 
of the Irish Legislature to overthrow the established decisions I 
have referred to. We are not inquiring into what the common 
law of Ireland is, for the common law of Ireland is the same as 
that of England. Show me even a .recital in an Irish Act 
that the common law is so and so ; — show me an Irish declara- 
tion inconsistent — ^plainly and palpably inconsistent with the 
state of the common law, as laid down in the decisions I have 
referred to, and I must give up the English authorities; but 
what I am arguing for is this, (as I stated at the commence- 
ment of this branch of my argument) that if I have established - 
what the common law is, the Court is bound, so far from altering it 
inferentially , to leave it as it stands, except it has been expressly 
altered by the Irish Legislature in the application of its measures. 
The^next Act is 19 Geo. ii., c. 13, passed to remedy a certain mis- 
chief, viz.— mixed^ Di&Mag^ between Protestants and Roman 
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$2vK»r*iBBHOH, Catholics, by Popish Priests. Why the Legislature should not go 
^^^184?^' farther, I cannot tell. If it was rery mischievous and injurious 

L to permit these contracts to form ipsum matrimonium ; why the 

The Attorney- Legislature did not by one Enactment avoid them altogether is 
eaera b ply. in^jQucgiyable to uio ; but what pressed upon the Legislature, 
and what required remedy, is what they do remedy; and they do 
not profess to deal with the subject beyond that. The 1 1 Geo. ii., 
c. 10, s. 3, enacts, that Protestant Dissenters shall not be pro- 
secuted in any Courts Ecclesiastic, for entering into matrimonial 
contracts in their own congregations, and living together as bus- 
and wife. That Statute left the persons with contracts per verba 
de prcBsenti just as they were before ; it only exempted from 
the censure and power of the Ecclesiastical Court a particular 
class of persons, and this ought not to justify any inference be- 
yond the legitimate object the Legislature had in view. The 21 
and 22 Geo. iii., c. 25, appears to justify arguments in our favour, 
it is merely a declaratory Act, and its object is to put any doubts 
that may nave arisen out of the way, and to declare what the 
law is. It recites, '• Whereas the removing any doubts ihai may 
'' have arisen concerning the validity of matrimonial contracts 
" or marriages entered into between Protestant Dissenters, and 
*' solemnized by Dissenting Ministers or Teachers, will tend to 
^' the peace and tranquillity of many Protestant Dissenters and 
*' their families," and declares that all marriages solemnized and 
to be solemnized, by Protestant Dissenting Ministers, shall be 
valid in law. Now that is a declaratory Act, and if so, the 
marriage here was valid ; and if so, how could it be valid before 
the Act passed, unless the law be as we state it is, viz., that 
a contract per verba de prcBsenti is marriage. The argument on 
the other side is, that Dissenting Ministers are mere laymen. 
A certain class of marriages are validated by the Statute, and 
therefore it is said all other marriages are invalidated. I do, 
however, say, that as far as the Act goes, it sustains our view of 
the case, because it is a declaration that a contract per verba de 
prcBsenti is a good marriage ; it is a ratification and confirmation 
of such marriages, for as such only they could be sustained, as 
the law then stood. The next Act is 32 Geo. uL, c. 21, it was 
passed under these circumstances ; former Acts * had interdicted 
marriages between Roman Catholics and Protestants. One 
section of this Statute (sec. 9), enables them to marry, another 
prescribes licenses, and sec. 12, exempts the Clergy of the Es- 
tablished Church duly celebrating such marriages from penal- 
ties. Sec. 13 says, " Nothing therein contained shall extend or 
" be construed to extend, to authorize Protestant Dissenting 
" Ministers or Popish Priests to celebrate marriage between 
" Protestants of the Established Church and Roman Catholics." 
I will make the same observation with regard to this Act which 
I did to a preceding one, viz., that the Legislature goes no further 
than it expresses, and had an object in view. The next Act is 
58 Geo. iii., c. 81, and the important section in it is the 3rd, it 
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enacts, " That in no case whatsoever, shall any suit or proceed- Owm»*«bwicm, 
"ing be had in any Ecclesiastical Court of that part of the "^^"'1842!'^' 

" United Kingdom called Ireland, in order to compel a celebra- 

" tion of any marriage w facie ecclesia, by reason of any pre- ^,^rL^" 
" contract of matrimony whatsoever, whether per verba de prct- 
'* senti or per verba de futuro, which shall be entered into after 
" the end and expiration of ten days next after the passing of 
'' this Act." Now, as to that Enactment, I am bound to admit 
that it goes a great length in doing away with the effect of these 
contracts, whether per verba de prcBsenti or de futuro, and it 
takes away all remedy founded on them in the Ecclesiastical 
Courts. This section is copied, I believe, verbatim, from a 
similar section in the English Marriage Act. * Now the English 
Marriage Act (except as therein excepted) had laid down a 
fixed and unalterable rule and mode as to the future solemniza* 
tion of marriage, it therefore became necessary to remove alto- 
gether the remedy which existed, and was capable of being put 
mto execution in the Ecclesiastical Court, in relation to contracts 
per verba de prmsenti. The 3rd section of 68 Geo. iii., c. 81, 
was copied, I say, from the English Marriage Act. But we 
are now upon this, and this question only ; has that section put 
an end to marriages such as had pre-existed ? I am now sup- 

Sfsmg that the contract de prcesenti means '^ ipsum matrtmofiium." 
as tnis section avoided it ? If this contract was nothing more 
than a means of going into the Ecclesiastical Court, and such is 
established by authority to be its only effect, I have nothing to 
say. If these contracts give nothing but a right of suit in the 
Ecclesiastical Court, there is an end of the question, and they do 
not want this section ; if the Statute meant to lay down that, 
they beg the very question we are now discussing ; they assume 
that it IS only useiul as a means of instituting a suit, that 
it ^ves nothing but a ri^ht to suit or action, and when this section 
takes away that right, it annihilates the whole thing altogether. 
But we are now considering the very question, whether, in- 
depently of the right of suit in the Ecclesiastical Court, this 
contract was not *^ ipsum matrimonium ?** if it was not, there is 
an end of the question ; if it was — ^if the Court is satisfied that it 
was something beyond the mere enabUng a party to bring suit 
in the Ecclesiastical Court — ^if it be satisfied that it was " ipsum 
matrimanium," the consequence is, that the Statute leaves the 
common law on this subject unaltered, and does nothing more 
than prevent suits in the Ecclesiastical Court, to compel their 
celebration in facie ecclesuB. — [Crampton, J. — Suppose, since 
the passing of the Act, a contract such as you are speaking of, 
and a subsequent marriage in facie ecclesicB, The Act says that 
there shall be no suit m the Ecclesiastical Court, to effect a 
solemnization of the contract. How, then, would you say the 
rights of the parties stood between these two marriages ?] — ^It is 
an important question ; but if Sir Wm. Scott be right in the law 
as he stated it in Dahrymple v. Dalrymple, that a contract per 

» 26 Cbo. ii., 0. 5S, 8. 18. 



Qvn^*BBuwem, verba da prasenti is ^' ipmm matnmanium^^' there k no queBtion 
EagUrTerm, Jn'the ^^g^^ Suppose it Seemed fit to the Legislature to enact 

1 that there should not be any remedy by bill in equity to enforce 

^* ^ttoraey- the spocific executiou of contracts of a particular description, that 
^ ^' would put an end to the jurisdiction of the Court of Chancery, but 
it would not do away with contracts ; and the question is, what 
is the reason, if it was intended by the Statute to abolish con- 
tracts per verba de prcMefUi altogether, that they only deal with 
the remedy. I say here,if the law of Sir Wm.Scott, of LordEldon, 
and the other eminent authorities to which I have referred be 
right, there is an existitig contract here, not avoided by Acts of 
Parliament, although rendered less valuable, less efficacious, by the 
removal of the right to compel a solemnization in the Ecclesi- 
astical Court ; but still a contract, untouched by legislation, and 
valid now, if it was valid before. On these grounds, I trust the 
Court will be of opinion, that this is a perfectly good marriag^^ 
and that the conviction of the prisoner must be confirmed. 

I have just been furnished with a great number of mantbscript 
cases. The Queen v. Robinson, at the Spring Assizes, 1 839> before 
Foster, B., where both of the parties were Protestants, and the 
marriage was by a seceding Minister, and this was held a sufficient 
marriage to sustain an indictment for bigamy. The King v. 
Marshall, before M'Glelland, B., in 1828; the prisoner was a 
member of the Established Church, and the first marriage was 
celebrated by a Presbyterian Minister, M*Clelland, B. held, 
this a valid marriage, and said he had great doubt, whether, 
according to the law of Ireland, any religious ceremony of 
marriage was required. The Queen t?. Wilson, Tyrone, 1828; 
and so The King v. Halliday, before Pennefather, B., at the 
Donegal Spring Assizes, for 1828, a note of which was furnished 
to me by one of the prisoner's Coimsel. — \_Reacls the case,']— I 
also omitted to refer to Lathrop's case, 30 vol., Hansard's Faiv 

Hamentary Debates, p. 464, a.'d., 1815. * Cur ad. vtdt. 

, - 

Trinity Term,— Tuesday, 24th May, 1842. 
^ Medina v.. MiUis^ et Regina v. Carroll. 

The Attorney^ General stated that an important question was to 
be argued in the Queen v. Carroll, but which was very similar 
to that argued in the Queen v. Millis, which stood for Judgment. 

Burton, J — ^We wish to hear the Queen t?. Carroll argued 
before we give Judgment in the Queen t). Millis. The question, 
in each case, being the same, with, however (as stated in the 
special verdicts) some difference in the facts ; and we are most 
anxious, on a question of such importance, to have the assistanee 
of my Lord Chief Justice, who expects to sit on Friday, when 
we will hear the Queen ?;. Carroll argued. 

* B^ vide an account of a marrWe between a Captain Sorroll and a Af las M'Clanahan, 

in »*Memoin of th« life of tha Ut« Mn. Catherine Capp9,*' 'written bjhenelf (Lon. l8'iK3^ 

. 268, and poirf. ^ The marriage there took place some time about the year 1797^ a t Ken ny; 

and the question raised upon it was similar to that Tn the foregoing case ; and see tne 

opiniona of Drs. Hodgkinson ani^Bniivtoe'fel^tn^a «o,o)k^ 290. 
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** J. K. on, &c., 
** at his house 
" at, &c., per- 
** formed a 
" marriage 
" ceremony ac- 
" cordinff to the 



Coram — ^Pennbfather, C. J., Burton, J,, Crampton, J,, and 

Pbrrin, J. 

Regina y. Carroll, quxbm'iBxiich, 

May 27, 28, 30. 

The Defendant was indicted and tried at the Armagh Spring ^^^^ ^^^ ^ *^- 
Assizes, 1842, coram Crampton^ J., for Bigamy » and when the case j. c. was in- 
had closed upon both sides, the Jury found the following facts ^j'^S"^.*"*^ 
in the form of a special verdict, viz. : — *' That on the sixth day Aasizeifer^fe 
" of May, in the year of our Lord 1841, the Reverend Joseph County of A.for 
" Kelso performed a marriage ceremony according to the form Se^fo^a 
" of the Presbyterian Church, at his house near Lisburn, between the foUowing 
*' the said James Carroll and Sarah Robinson, and that they verfiS,*vML^— 
'' were seen, the next morning both sitting on the bedside, and ''That the Rev. 
'' that both the said James Can*oU and Sarah Robinson were 
'^ members of the Church of England, and that the said Sarah 
'^ Robinson is now alive : And the Jurors aforesaid, upon their 
'' oaths aforesaid, further say, that the Rev. Joseph Kelso was a 
" Presbyterian Minister ; that in the year of our Lord 1809, he I fom of the 
** had been ordained to the Magheragsd Congregation, and gave «' Preahvterian 
** it up about ten years ago, and that for twenty years he had "^^"4^ 
'' acted as Minister of the said Congregation ; that he resigned » Baid J. c. and 
" it about ten years ago ; that he did not consider himself, by || ^^j ^ 
'' resigning his charge, as having ceased to be a Presbyterian «« afterwards 
" Minister ; that he is now a Presbyterian Minister, but with- || *^.^*g*^ 
'' out a pastoral charge ; that he married James Carroll to Sarah «« That J. c! 
" Robinson, according to the rules of the Presbyterian Church ; |) ^^^ s. R. 
" he asked them were they of age, and if they had the consent « r/tSrEiah" 
'^ of parents to be married, and was satisfied with their answers ||{|^^p*^^^« 
'^ on this subject, and asked no other questions; that he was "wasaPresby- 
" ordained by the laying on of the hands of the Presbytery of *|terianMiniB- 
" Belfast, which comprehended a number of Ministers and Con- !! j^^^ihel^i^J^ 
'^ gregations in and about Belfast ; that it is the usual and onlj '' on of the 
" form of ordination in the Presbyterian Church ; that since his !I j^^jlj^^^ 
'^ resignation he has done no duty but to marry and baptize, and " b., but that 

t« some yearn 
previously, to the time of the marriage, he had ceased to have any congregation or pastoral charge, 
fhat the said 8. R. was still living ; and that J. C. afterwards on, &c., at the parish Church of, &c., was 
married to J. F., according tojhe rites of the Established Church, by the_Rov. W. L., the Curate of the 

removed 

rverha 

arnsge according to ttie laws of 

Ireland, and that" the presence' of a Priest in Holy Orders is essential to the validity of such 
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Holy Orders oompetent to oelebrate mairiage 
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goBM'BBKKOH. « preoch in private houses ; that for nine years past he has not 
'^rn^Term, « attended at Synod or Presbytery ; that a degraded Clergyman 

** ceases to be a member of the Presbyterian body ; that he has 

Special Verdict. « qqi ^q reffium donum or salary for about eight years : And the 
'^ Jurors aforesaid further say, upon their oaths aforesaid, that 
" the said James Carroll was married to Jane Foster on the 1 5th 
" day of October, A.D. 1841, in the Parish Church of Kilmore, 
in said county of Armagh, according to the form of the Church 
of England, by the Rev. William Lloyd, the Curate of the said 
Paa*ish, and that they lived together for two days as man and 
*^ wife ; and that the said Jane Foster is a member of the 
" Established Church, but whether upon the whole matter afore- 
'^ said, by the Jurors aforesaid, in form aforesaid found, the 
'* said James Carroll is guilty of the premises within laid to 
" his charge, the Jurors last aioresaid, are wholly ignorant, and 
" thereof they pray the advice of the said Justices of our said 
" Lady the (^ueen, upon the premises, and if upon the whole 
" matter aforesaid, by the Jurors aforesaid, in form aforesaid 
'' found, it shall seem to the said Justices of our said Lady the 
" Queen, that the said maiTiage ceremony, performed by the 
" Reverend Joseph Kelso, is a valid marriage, in point of law, 
'' then the said Jurors say, upon their oaths aforesaid, that the 
'' said James Carroll is guilty of the premises in the said indict- 
ment, specified in manner and form, as by that indictment, for 
our said Lady the Queen is alleged. But if, upon the whole 
" matter aforesaid, by the Jurors aforesaid, in form aforesaid 
'^ found, it shall seem to the said Justices of our said Lady the 
" Queen, that the said marriage ceremony, performed by the 
" Reverend Joseph Kelso, is not a valid marriage, then the said 
" Jurors, upon tneir oaths aforesaid, sav that the said James 
" Carroll is not guilty of the premises m the said indictment, 
" specified in manner and form as the said James Carroll within, 
" in pleading for himself, hath alleged." The Defendant was 
held to bail in his own recognizance in £50, and the proceedings 
having been removed by certiorari at the suit of the Crown into 
the Court of Queen's Bench, the case came on now for argument. 

FIRST DAY — ^FRIDAY, 27 TH MAY. 
SIR T. STAPLES'S ARGUMENT. 

Sir T. StapiM'a Sir T. Staples, Q. C, for the Crown. — The question in this 
Aijpiment. ^j^^^ jg^ whether, according to the finding in the special verdict, 
James Carroll be guilty of bigamy or not ? As your Lordships 
are already aware, from the arguments which you have heard in 
Millis's case, two questions present themselves for consideration. 
First, whether, according to the law of this country, contracts 
entered into by two persons competent to marry, by words which 
are termed in the technical language of the law, contracts per 
verba de prcBsetiti, in themselves constitute valid marriages with- 
out the intervention of any Clergyman ; and secondly, whether, 
in case the intervention of a Clergyman be essential and indift- 
pensable, a person holding the om^e of a Presbyterian Clergy- 
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man, though not Episcopally ordained, is not sufficient to satisfy Qvns'sBBvai. 
the exigency of the law. I contend for it, that this marriage is ^'^^ J*^' 

good upon both these grounds. This case has been already so 

fully argued, that I should think I was not treating the Court S" i** ^M 
properly if I did not endeavour, as much as possible, to 'fi?*^*^*- 
abridge my ar^untient, particularly upon the first branch of 
the case,* which has indeed been very fully discussed, both 
in the case of the Queen v. Millis, and also in the case of 
the Queen v. Smith before the Judges,^ but the second ques- 
tion respecting the ordination of j?resbyterian Ministers 
may require more detail and more lengthened obseryation. I 
submit that in Ireland no marriage between competent persons 
is Yoid except when it is celebrated between two Protestants, or 
between a rrotestant and Roman Catholic, by a Roman Catholic 
Priest ; and such a marri^^e is only yoid in consequence of the 
express provisions of 19 Geo. ii., c. 13 ; but I submit that all 
other marriages are good in Ireland, although some of them may, 
in the Ecclesiastical Courts, be deemed irregular. I further 
submit, that in order to sustain an indictment for bigamy, it is 
not necessary to prove that the first marriage is good and valid 
to all intents and purposes ; it is sufficient if it be not altogether 
void. If it be only voidable, or a marriage de facto^ it will 
sustain an indictment for bigamy — 3 Ins., 88, c. 27. The words 
of the Irish Statute of bigamy are the same as those used in 

1 Jac. i., c. 1 1, Eng. The similar Enactment in Ireland is the 
10th Geo. iv., c. 34, s. 26 — " That if any person bewff married 
^' shall marry any other person during the life of the former 
*' husband or wife, whether the second marriage shall have 
** taken place in Ireland or elsewhere ; every such offender shall 
<< be guuty of felony," &c. I submit that the first marriage 
contract being per verba de prcesenti is ipsum rruxtrimomum^ 
although in the eyes of the Ecclesiastical Courts it may be 
considered irregvlar. This is the sum and substance of 
Lord Sto well's Judgment in Dairy mple v. Dalrymple. So 

2 Burns Ec. L., 450 ; Browne's Ec. L., 259. I contend for 
it that this was the law all over Europe, and in England 
until the Marriage Act was passed in 1754. 1 Russ. Cr. L., 
190 — ^where it is distinctly laid down that a marriage de facto 
subsisting at the time of a second marriage, is sufficient to sustain 
an indictment for bigamy — ^Lathrop's case, 1 Russ. on Cr., 205, 
(S. C, reported 30 vol. Hans. Par. Deb,, 464.) And the 
Court is also aware that these contracts per verba de prcBsenti 
were capable of being made the subject of solemn celebration by 
a compulsory proceeding in the Ecclesiastical Court until the 
passing of the 58 Geo. iii., c. 81, s. 3. Since that Statute, I 
must admit celebration in facie ecclesuB cannot now be enforced ; 
but though that celebration in facie ecclesue cannot now, in con- 
sequence of 58 Geo. iii., c. 81, be enforced, (and the consequence 



* Hmbj of the aigmnentt urged in B^na r. Millia (ante 3) were neoeenrilj agmin nrged 
bj CoudmI in the present case, in consequence of tiie Lord 6hief Justice not having heen 
present when R^gina «. Millis was at amment. The Editor has, however, been inmcted 
to set oat the aigoments in this ease fall j. 

i» FUs 2 Gnwf. and Dix, Cir. Ck, 318. 
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QiawM^BBmaim, of wfaich would Only be to give more solemnity and perfect regn- 
Tfin^Term, Jaj-ifcy to it in the eye of the ecclesiastical law,) yet the contract 

L was left precisely as it.|rafi before the Act passed. The 3rd 

Sir T. supies's soction doos not enact that such contracts shall be void or 
Argument. voidable, it merely declares that after the day therein named, 
no suit shall be instituted for the purpose of enforcing celebra- 
tion in facie ecdesuB. — [Burton, J, — What were the verba 
here used ?] — The verdict says, that the form was that of the 
Presbyterian Church, and in the last argument in the Queen v. 
Millis, that form was read. * — [Crampton, J. — Aat was by way 
of illustration. It 4s worth considering whether a marris^e 
having been stated in the verdict, and followed b wohabitation, 
does not imply a marriage/?^ t?^Aa</«/7r<»*cwft.]p-The words 
of the finding are — " Performed a ceremony at his house, near 
** Lisbum, according to the rites and ceremonies of the Presby* 
*' terian Church." That Statute of 58 Geo. iii., c. 81, by which 
the enforcement of celebration was taken away, still left the 
contract as it was before the Act. Before that Act a contract 
per verba depnesenti was considered ipsum matrimonium ; but I 
may at least say this, that it was not void, and if the Counsel on 
the other side cannot make out that it was void it is impossible 
to say that the prisoner is not guilty upon this indictment, 
because, as I have already stated from the highest authority, a 
voidable marriage is sufficient to sustain an indictment for bigamy, 
and that a contract of this kind is not void is established to 
demonstration by Bunting v. Lepingwell, 4 Co. Rep., 29 — also 
reported in Fras. Moor R., 169 — and also referred to in Roger's 
Ec. L., 590. — [Crampton, J. — As my Lord Chief Justice 
was not present at the argument in Millis's case, it is better to refer 
to the authorities at length.] * The case was J. Bunting, the Plain- 
tiff's father, and Agnes Adingshal contracted matrimony between 
themjf^cr verba deprcesenti tempore, and afterwards Agnes married 
Thos. Tweed in fade ecclesuB; afterwards Bunting libelled Agnes 
in the Court of Audience, et decretum fuit " quod prtBdictus Agnes 
•' subiret matrimomum cum prtsfato Johanne Bu7itinff," and her 
marriage with Tweed was declared void ; and it was resolved 
that the Plaintiff, the son of Agnes and Bunting, was legiti- 
mate, and no bastard. It is clear from that case, that effect was 
given to the contract per verba de prcesentt, so as to render void 

and annul a subsequent regular marriage. — [Burton, J There 

was a divorce in that case.] — It was decided that the second 
marriage with Tweed was void ; and what is remarkable, Tweed 
was not a party to the suit ; and the case shows that no sentence 
of divorce was necessary to avoid the second marriage, and why ? 
bocanse the first contract was considered to be " ipsum matrimo- 
nmm*' and the parties to it incapable of contracting a second 
marriage. The Court, in that case, expressly decided that the 
second marriage was void, and enforced the celebration of the 

■ Vide Appendix, No. 2. 
*> The Editor lias endeavoured to avoid Betting out in the report of R^. v. CairoU, such 
passages from the authorities cited, as were previously set out in R^. 9. Millis (tmU) s 
and has only referred to the page ia Keg. t). MlUis where the passage ia tobe fonod: 
except when th^ setting out of the passage waa neoeipary to eilahle'thfi ai;gpaincix(B of Coonsal 
upon it to be understood. }vf, , • .jiO -..j *u . . - . vL ' 
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S/rsk msoTiageinfacieedcletUBySiJid the issue^^f the first maorriage was QmKit'sBBirca, 
declared to be legitimate in law. — [Cbampton, J, — You contend ^^^2*^' 

that if there had been no suit in the Eecksiaatical Ck)urt to compel L 

the celebration of the first marriage, or any sentence, that the Sir T. stapie«'a 

second marrriage in Jade ecctesuB, would, nevertheless, be void-] 

I certainly do, because the first marriage was good per se. And 

I say, that consistently with that case, it cannot be said that the 

first marriage here was void ; and if it is not void, how can: it be 

said that the prisoner is not guilty. It has been objected that 

if contracts per%erba de prasenti made marriage, that in actions 

for breach of promise of marriage, the Plaiobiff should jalwaysbe 

nonsuited ; l^t I do not «think "that objection is tenable ; for 

a promise tdviarry must ew vi termini be a promise to do a future 

thmg ; and the promke to marry is toto ccelo, different from 

a contract per verba ae prasenti, which is not a promise by 

the parties, but an actual performance of the thing itself-^" f 

'* take you to be my wife" — " I take you to be my hnsband."^-^ 

[Orampton, J. — It is a declaration,] — ^It is a performance of <the 

thing itself, and not a pronuse to do it. The distinction is 

clearly taken in M'Adam v. Walker, 1 Dow. P. C, 175. In 

that case, an opinion of the Justice Clerk M' Queen, in Bitchse 

!?• Wallace, is given — ** With us marriage is now a civil contract, 

to be proved like others. Is there here sufficient evidence ? 

The Defender has said there are only three ways of marriage 
'' (celebration, cohabitation, with habit and repute, and promise 
** subseguente copula), but I deny the doctrine. The principle of 
" marnage by promise, &c., is, that res rwn s^mt integrcB^ which 
'' by a common rule of the law of Scotland, bars resihng ; but a 

promise to marry and actual declaration, or acceptance, are 

quite different things. The last makes marriage per seJ* So 
that the reason given for the Plaintiff's being nonsuited in actions 
for breach of marriage contracts, wluch is urged as an objection 
to the Courts giving validity to these contracts, cannot possibly 
exist, giving attention to the distinction I hare now stated ; 
if tho words only amounted to a promise bythe Defendant there 
could not possibly be a non-suit, because a promise would never 
make a marriage — a promise to marry will not make marriage, 
the declaration must do mutaal, there must be mutual promise 
and acceptance at the time, which is not a promise but a per- 
formimce. — [Burton, J.— As I iinderstand the case of Bunting v* 
Lepingwell, the Ecclesiastical Court held the contract valid, and 
enforced its celebration in facie eccelsi^e. And after its celebration 
the Court of common law held the issu^ to be legitimate. I thidc 
there are a great many castes where, at comtnon kiw, the issue ot 
a marriaffd per verba de preBsentt were held illegitimate.} — In 
point of fact, there was acetebratiOn of the first mar^kse in that 
case; but, upon the principle 6f the case, although that cele- 
bration had not taken place, and oven if no suit had been in the 
Ecblesiasttcal Court,* there is nothing in the common law to shdw 
that the ii^ue of the first marriage would not have been legiti- 
ujate^T-tBuRTONi^ !jf-T]?wie'^.o£; iHp civil ,,§|[ejcte» (>f paanrwg^ 
appear to follow a contract j^er verba de j wc i f ^ i i ^iV j^Ii adnut that' 
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QvMv'sBiHCB. doubts are raised in some cases as to the legitimacy of the issue 
TVw^ rem, of g^^h mams^e, but I do not know of any precise decision 

L upon it. — [Pbrrin, J. — Until the second marriage was avoided, 

SirT. stapWs the issuo of that marriage, I mean the marriage m facie ecclesicBy 
^^^^^^ were held legitimate.] — I think that if the first contract was 
^^jmsum matrimanium" the second marriage must be void. — 
[I^ERRiN, J. — Now, suppose the Statute of bigamy was in 
existence at the time of Bunting v. Lepingwell,- could Agnes 
have been convicted of bigamy for marrying Tweed, before 
the institution of any suit in the Ecclesiastical Court ?] — ^I think 
she could, because, having married the first husband by 
T this contract per verba de prcBsenti, she marries another man, 
the first marriage still remaining in force. Now, with respect 
to the Statute which has taken away the power from the Eccle- 
siastical Courts, of enforcing the celebration of the marriage, I 
will say a few words further. The Ek^clesiastical Court compelled 
the celebration of marriages, which according to their law they 
held irregular, merely for the purpose of adding the solemnity 
of a religious ceremony, which they held in the Ecclesiastical 
Court to be right and proper, and without which they would 
not admit the parties to certain rites which are derived from re- 
gular marriages — ^Poynter on Mar. and Div., 15, 16 " At the 

*^ same time, by the canon law, persons contracting irregular 
" marriages were subject to certain inconvenience ; for, respect- 
" ing presumptive rights arising out of such marriages, they had 
'' no remedy in the Spiritual Court, without first conformmg to 
" ecclesiastical regulations, bein^ barred unless able to show a tide 
" under the law which governs its decisions.'* For this he cites 
HeinecciusElementaJunsCivilis(1725,)Lib. l,Tit. 10,DeNuptiis 
s. 148. — '' Jure canamco tamen cormubium rum gaudet effectibus 
" eccleeiasticis, priusqu^m accessent lepoXoyia. Hinc desHnctio 
^' inter matrhnanium Ugitimum et ratum!^ A marriage without 
celebration in fade ecclesice, is called leffitimum matrimanium ; 
and where there is such celebration it is called ratum matrimo- 
nium. — [Perrin, J. — I pointed out the passage which follows to 
the Attorney-General ; it is left out by Poynter.*] — I do not 
think that it affects the question one way or the other, for I do 
not want the aid of Heineccius to prove that marriage without 
celebration is deprived of some rights which follow marriage 
religiously celebrated. I have been in cases in the Ecclesiasti- 
cal Court, where that Court refused to give to parties married 
without any religious ceremonies, rights to which they would 
have been entitlea if the marriage had oeen regularly celebrated. 
It clearly appears that legitimate marriage, means marriage by 
contract alone, whilst rattan, or ratified marriage, means mar- 
riage regularly celebrated. — Sanchez, Lib. 2. Disp. 1, 116, 117. 
— *^ Tandem matrimon. dividitur in legitimum, ratum et con- 
'< Bummatum, legitimum dicitur quod legitime consensu contrahi- 
'' tur quale ; est apud infideles ratum mcitur quando est sacra^ 

* " Hinc cUuidertiiuixii habetur matrimoniiun, in quo omissa UpoXoyieu Immo Protet- 
** tantes, ratinentes IcpoXoycav, ne effectiu qnidem ciTilw relmqaont nuptiis, sine rita 
** Bolemni eajusqiie lod eontnctis.** 
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*^ mentum, nondum tamen copula carnali consummatum, et sic QosBi'iBavoi^ 
" matrim ; infidelium dicitur legitimum, non tamen ratum, quia ^^'g^^**^* 

" non est sacramentum, matrim. Vero consummatum est quando L 

" est cum copula carnali perfectum." And Sanchoz, Lib. 2, Disp. ^r t. stapiei*s 
6, p. 121, says — " Et ita ante Tridentinum, clandcstinum ma- ^'^"•^*- 
'^ trim ; fuisse yerum sacramentum. Probatur, 1. quia cum matri- 
'' monium sit contractus, nee illius naturam Christus mutayerit, 
'' sed tantum eleyarit ad esse sacramenti, sequitur aliorum con- 
'' tractuum naturam, qu8B est, ut ipsi contrahentes suis consensi- 
*' bus se ligerjt, nee alius prsBter ipsosmet contractum afficiat : 2. 
'' Quia ante Tridentinum, matrim; clandestina erant yera matri- 
" monia et rata ut definit ipsum Trident. Sess. 24. 'De matrim.' 
'' 3. Quia yerba Parochi non sunt de essentia matrimonii sed iis 
'' penitus omissis constat matrimonium." It may inake it more 
familiar if I translate the passage. So before the Council of Trent, 
a clandestine marriage was atrue sacrament. It is proyed, in the 
first instance, because matrimony is a contract; nor did Christ 
change the nature of that contract, but only raised it to the rank of 
a sacrament ; it follows the nature of the other contract which the 
parties contract between themselyes by their own consciences, and 
no persons but themselyes can effect the contract. Secondly, it is 
proyed that before the Council of Trent, clandestine marriages 
were true marriages, and were ratified, as the Council of Trent it- 
self defines. And thirdly, because the words of the Priest (and this 
is yery important,) are not of the essence of matrimony. Sanchez 

refers to the Canons of tho Council of Trent, Sess. 24, Chap. 1 

So Prosper Fadlanus, yol. iii., P. 2, cap. 21 — " Spansalia de 
prcBsenti non solventur per sequens matrimonium" It was urged 
by Mr. Smith at the last argument that the second marriage is 
only yoidable, Oiud so if either of the parties to such second 
marriage died before it was dissolyed, that it became incapable 
of being eyer dissolyed thereafter, and must haye stood good 
for eyer. That is a proposition which in my opinion is not 
founded in law ; I refer to Elliott v. Gurr, 2 JPhilL, 19 ; there 
Sir J. NichoU says, " Ciyil disabilities, such as a prior marriage, 
'' want of age, idiotcy, and the like, make the contract yoid, ab 
*^ initio, not merely yoidable ; these do not dissolye a contract 
" abready made, but they render the parties incapable of con- 
'^ tracting at all ; they do not put asunder those who are joined 
" together, but they preyiously hinder the junction ; and if any 
" person^ under these legal incapabilities come together, it is a 
'' meretricious, and not a matrimonial union ; ana therefore no 

" sentence of ayoidance is necessary." — [Crampton, J ^Your 

position is, that after a contract per verba de prtBsenii^ a marriage 
solemnized in facie ecclesice, was not yoidable only, but was 
absolutely yoid.] — Just so, and it does not require either a 
declaratory sentence or a diyorce to ayoid it, though persons 
do seek to obtain these declaratory sentences for the purpose of 
notoriety. I say that it follows from the first marriage being 
yalid, and the passage in the Judgment of Sir John Nicholl, 
which I haye read, that Mr. Smith's position that the second 
marriage was only yoidable^ and that if either party died, it 

H 



^9wi'aBBimf QOnlcl i)oi .be^avoi4ed, Ci^mot stand, &i;ich is ceiriainly tbetew 
Trinity Term, respectiDg Aome marriages, which are odIj voidablei such as mar* 
^^^' riages betweea persons within forbidden degrees of affinity^ in 
Sir T. Staples^ wkich it wa3 necessary (before the late Statute rendering mar- 
Arguraent. rfages within prohibited degrees absolutely void *) to institute 
proceedings to annul the marriage and to liave a. sentence during 
the lives of the parties^ so that the issue should not be bastardized 
after the death of their parents. But that is not tliis case which 
proceeds on the principle that if there be a fvior marriage, 
whether regular or not, a subsequent marriage is absolutely 
void, and I rely on Bunting v. LepingweU, 4 Co. R., 29, as 
sustaining that position^ for there the seoond marriage is declared 
Toid« altliough one of the parties to the second marriage was not 
tben< before the Court. Bruce v. Burke, 2 Addams, 471 ; 
San<?hes de Mat. Pisp. Disputatio 1 : *^ Fides Catholica est 
''. matrimonia clandestina ante Tridentinum fuisse valida. £t 
^' ratio est quia quoties concurrant essentialia, contractus validus 
^^ est, licet desiderantur solemnitates extrinsicad et accidentales ; 
(' in n^ktrimonio autem clandestine concurrit tota matrimonii 
*' es^ntia, deficiente sola e^Ltrinsica publicitatis solemnitate." 
This passage is also referred, to in a note to Poynter, p. 14. 
That is, a clandestine marriage before the Council of Trent 
was valid, and the reason is, that as often as- the essentials 
occur, a contract is valid, although extrinsic solemnities are 
wantix^. But in clandestine marriages, all the essentials occur, 
wanting only publicity and external solemnity. In Dalrymple 
V. Dalrymple, 2 Hag. p. 65, Sir William Scott says, " The 
*^ expression, however, was constantly used in succeeding times 
^' to signify clandestine marriages, that is, marriages unattended 
'' by the prescribed ecclesiastical solemmties, m opposition, 
'' first, to regular marriages ; secondly, to mere engagements 
*^ for ^future marriaffe, which was termed ^sponsalia per verba de 
"futuro^ a distinction of spcnsalia not at all kniown to the Roman 
*^ civil laws." The intervention of a Priest at a'marriage was 
first enjoined by Pope Innocent iii., A.D. 1200 ; it was not 
until tlnit year, (though persons, if they desired it before, might 
have had a Priest to celebrate marriage,) it was not, I say, until 
that year that the presence of a Priest was inaide obligatory by 
th^, .Church ; but though the Church in that yeai^.recomjnendea, 
i^id perhaps enforced, the necessity of a Priest being present at the 
marriage, yet it was not declared that his absence should reader 
the marriage void, that was first enacted by the Council of Trent 
in 1537... It is so stated in Bunting v. Lepingwell, in Moore's 
Report; it there appears that before the decree of Pope Innocent 
iii.,^ the marriage consisted in taking the wife home ; and before 
the tim.e of Pope Inpocent iii., who issued k deqlaration to have 
marriage celebrated by a Priest, a religious ceremony was not 
Considered necessary to marriage* And I would submit, .that as 
to, the declaration pf Pope Innocent iii,, it is plain that it could 
not, and didnot alter the comn^on law of the land. So the law 
remained until the Council of Trent in ld37* >^ow» by one of 

' ' • 5 and e *il; IV., c; IW, s. 2. 



■»T^»^<^^~'^— W I I I 



i 



tb«MiftJy©€* of tibftfc. Covpil, mwriages were directed to be cele- Q^'.*"**^"'^"' 
brftted aofconly by ft Priest, but by the parish Priest or Ordi- 1^2 ' 

wry wherfe) the parties resided, else, according to this Council of 

Trent, such marriages were to be deemed void. Tliis Council of ^^gLient?^ * 
Trent was held after the Reformation, and was never received or 
adopted in England, and with it we ha?c nothing whatever to do. 
The Roman UathoUcs in this country have, howover, uniformly 
acted upon this decree, and do always insist on having a Priest pre- 
sent at their marriages. And this may be an answer to one of the 
arguments on the other side, because it is said on the part of 
the prisoner, what was the use of passing Statutes in this country 
to prevent Roman Catholic Priests from marrying a Protestant 
to a CathoIV^, when the parties could, without the intervention 
of any Priest at all, contract a sufficient and valid marriage? 
The answer to that question appears to me to be plainly this : 
that inasmuch as it is known that Roman Catholics, ever since 
the Council of Trent, do hold, and conscientiously hold, that a 
Priest is necessary to the vaUdity of their marriages, they have 
always been in the habit of having solemnization by a Priest, 
and therefore the necessity, (as the Legislature thought,) for the 
Statute. The case of Dabymple v. Dalrymple, 2 Hag.. Co» R., 
54, has been so often quoted, that it is almost trespassing on the 
time of the Court to quote from it, but I cannot pass by the 
very solemn, learned, and able Judgment of Lord Stowell upon 
this very point, without reading a passage or two, p. 66 — " In 
" proceedings. under the canon law, though it is usual to plead 
" consummation, it is not necessary to prove it, because it is 
'' always to be presumed in parties not shown to be disabled by 
** original infirmity of body. In the case of a marriage per verba 
'' de ^fTcesenti, the parties there also deliberately accepted the 
''relation of husbsmd and wife, and consummation was pre- 
*^ sumed as -naturally following the acceptance of that relation, 
" unless controverted in like manner ;" and p. 67 — " Such wag 
the state of the canon law, the known basis of the matrimonial 
law of Europe. At the Reformation, this country disclaimed, 
'' amongst other opitiions of the Romish Church, the doctrine oif 
** a sacrameilt in marriage, though still retaining the idea of its 
'* being of divine institution in its general origin ; and. on that 
" account, as well as of the religious forms that were prescribed 
'^ for its regular celebration, an holy estate, hoii/ matrimony ; but 
*' it likewise retained these rules of the canon law which had 
" their foundation not on the Sacrament, or on any religious 
view of the subject, but in the natural and civil contract of 
marriage. The Ecclesiastical Courts, therefore, which had 
*' the cognizance of matrimonial causes, enforced these rules, and 
" amqngst others, that rule which held an irregular marriage 
" constituted per verba de prtesenH, riot followed by any cansummo' 
" turn Mffr^tn, valid to the full extent of voiding a subsequent regular 
'' marriage contracted with another person.'' Sir W. Scott quotes 
Bunting 9. Lepingwell, 4 Co., 29, and Jesson 9. Collins, 2 Salk., 
498, where it was laid down by Chief Justice Holt, and agreed 
iol^y&e whole Court, that 9, contraet per4)erba deproMnti amounts 
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OucBir-sBsROB, to actual marriage, wliich the parties themselves could not dis- 
TWpwg^ 7>n», aolve by release or mutual agreement ; he also refers to Wigmore's 

L case, in the same book, but he refers to a case stronger than any of 

Sir T. stapWs them. I mean LordFitzmaurice's case, in which there were three 
^^^"^ contracts in writing in 1724, but no ceremony of marriage whatso- 

eyer ; the case underwent a great deal of consideration and discus- 
sion, but the contracts were Jield to amount to marriaee. The 
Court found for the marriage, and a Commission of Review being 
applied for, was refused by the Lord Chancellor, he being fully 
satisfied with the decision which the Delegates had pronounced. 
[Orampton, J. — The Court decided for the marriage, and pro- 
nounced sentence that it should be solemnized in fi^ ecclesuBy 
precisely as was done in Bunting v. Lepingwell.]— It further 
app«u-s that this kyr of marriage, which is so strongly and em- 
phatically laid dowp by Lord Stowell, in Dairy mple v. Dalrym- 
ple, is distinctly recognised and adopted in M'Adam v. Walker, 
m the House of Lords, 1 Dow. P. C, 148. Dalrymple's case 
was decided in 1811, M'Adam t;. Walker in 1813; and in that 
case Lords Eldon and Redesdale adopt entirely the law as it had 
been previously laid down by Lord Stowell. Now, on this 
authority alone I think I would be entitled to call upon the Court 
to pronounce a decision in favour of the validity of the first mar- 
riage in this case, for I do not know where we are to look for 
higher authority than I have referred to. The Court is aware 
of the eminence and high character with which Lord Stowell 
presided in the Ecclesiastical Courts in England. No Judge 
ever sat in a Court of Justice with a longer course of experience, 
and whose abiUty, accuracy, and learning were so well calculated 
to form in his mmd the soundest principles of law, as applicable 
to any subject which came within his jurisdiction ; and he has 
pronounced his opinion, that not in Scotland only, but in England, 
before the Marriage Act, a contract per verba deprcesenti is ipsttm 
maMmonium; and the same opinion is also given by a most eminent 
Judge, Gibbs, C. J., in Lautour t?. Teesdale, 8 Taunt., 837. 
Now, another case was cited in the argument of the Queen v, 
Millis, to which, as the attention of tne Court was not fully 
called, I will again refer. Hutchinson v. Brookebank, 3 Levinz, 
376. In that case a prohibition was moved for by two Dissenters, 
who had been libelled, in the Spiritual Court, for fornication, bv 
marrying in their own congregation, and who had complied with 
all tliat was required by the 1 Will, and Mar., c. 18 (the Tolera- 
tion Act), and which they had pleaded in the Spiritual Court, 
but which that Court had refused to admit, and the Court 
granted a prohibition. I submit, as in that case tiie Court granted 
a prohibition, the marriage being by a Presbyterian Clergyman, 
goes to support both branches of the present argument. It does 
not appear upon which of the two branches the Court granted 
the prohibition ; but they did grant it, thereby aflSrming that the 
parties were not liable to any censure for incontinency and forni- 
cation, for that was the charge. [Pennbfathbk, C. J. — ^Were 
both parties in that case Presbyterians ?] — I believe they were 
called Dissenters. Mr Rogers, in his note 586, although the 
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plain tendency of his note is to uphold the contrary of that for ih««H'iBMo«. 
which I am contending, yet admits that on a sound view of the "T^2.*^' 

principles of the common law and the Toleration Act, 1 Wm. & M., 

c. 18, such a marriage ought to be sustained. On the second ^L^ent^^**'* 
branch of my argument, I submit that, by the common law, no 
person was bound to any particular form as to doctrine or disci- 
pline in religion, provided it were Christian, and did not impugn 
the authority of the Scriptures ; and that since the Reformation, 
and before the Marriage Act in England, persons were at liberty 
to have their own Clergyman, if a Clergyman was necessary , to cele- 
brate marriage. Thispropositionseemstobesustained by Hutchin- 
son v. Brookebank, 3 Lev., 3T6,to which I have before referred. 
The Court,^n that case, granted the prohibition, thereby affirm* 
ing that the Ecclesiastical Court had no right to censure the 

parties. — [Crampton, J Both parties theimrere members of 

the same congregation. Do you extend your proposition fur- 
ther ?] — I certamly do. In Haydon v. Goold a marriage waa 
held to be irregular ; and it is remarkable that, though the deci- 
sion of the Court in which the party claimed administration 
to the effects of his deceased wife, (grounded on a marriage 
between them by a Sabbatarian Minister, such person being a 
mere layman,) was adverse to the claim ; yet the Court 
did not say a word, nor was it argued that the marriage there, 
which was nothing more than a contract per verba de prcMenti^ 
was Void. — [Pennb father, C. J. — The marriage was celebrated 
by a Minister of the Sabbatarians.]— If so, the marriage 
would also be good upon that ground. 1 say that the Court, m 
refusing the letters of administration, was guided by the eccle- 
siastical law, by the law of the Church of England, which does 
not recognise any orders except those conferred by Episcopal 
ordination. — [Crampton, J.— is not the King's ecclesiastical 
law part of the law of England ?] — It is, to a certain extent. 
— [CTrampton, J Not only as amninistered in the Ecclesiasti- 
cal Courts, but recognised in all the Courts of common law 
when it comes in question incidentally. Have you considered 
how far the Canons bind the Clergy and the people or laitv ?] — 
The King's law binds all the King's subjects ; but by the king's 
ecclesiastical law the subjects of marriages and testaments are 
handed over to the cognizance of the Ecclesiastical Courts ; then 
the Ecclesiastical Courts, having that authority given to them, 
and which is derived from the source of all law — the Crown and 
the Customs of this realm — ^they have certain rules binding on 
them according to the different matters which may come before 
them. Now, some of these matters are cognizant about the 
canon law, and principles founded on that law, and those are 
binding on the Clergy, but not on the laity. I can refer 
to two cases in which 1 was concerned as advocate in the Eccle- 
siastical Court,^ Patterson t?. Fawcett, in Trinity, Term, 1836, 
and Weir v. Weir, in Hilary Term, 1837. In both these cases 
ecclesiastical rights were refused to parties claiming through 
irregular marriages. They were administration cases ; the mar- 
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QvBn*«BuoB, riages had heesL. celebrate hj Presbyterian Minis^ten betw^eja 
^'^aia'""' persons not shown in the pleadings to bo oif their congregatioxi, 

and not, therefore, coming within the 21st and 22nd Geo. iii., o» 

^r^Staplas's 25. Now, as to Quakers, though there are not many autho- 
'^^^^^^ rities, yet it is a notorious fact that their marriages were 

never disputed or questioned in England. Then how were 
their marriages sustained ? — [Perrin^ J. — ^According to Lord 
Manners, thoy were within the Dissenters' Act.] — He held^ 
because he had found Quakers called Dissenters in some former 
Act, that, as Dissenters^ they were brought within the scope of 
21st and 22nd Geo. iii.,.c. 25, Haughton v^ Haughton^ 1 Mol., 
611. But that is not the .case in ^England : they are excepted 
from the Marriage Act there^ and are not bound to observe the 
regulations by that Act made necessary and indispensable to tl^e 
validity of other marriages in England ; therefore^ they remain 
there exactly as they did before the passing of that Act, Hqw 
are these marriages- sustained, except as contracts per verba de, 
pr<Bsenti^ or (supposing a religious ceremony .necessary) except 
that their Ministers or Teachers, though not Episcopally ordained, 
are considered sufficient Ministers of reh&ion to give validity to 
th^r marriage contracts, supposing au ecclesiastical person to be 
indispensable. — [Perrin, J. — Under the present English Mar- 
riage Act, Sec. 2, it is enacted, that all marriages between Quakers 
shall, be good.] — It may, it is saidi be inferred from that, that 
such marriages were not good before that Act ; but it would be 
a bold proposition to maintain that theretofore all the^ Qaakers 
had been living in a state of concubinage and fornication. There 
is the case of Harford v. Morris, 1 Hag. Appendix 9, note^ 
where " Mr. Justice Willis said that he remembered a. case, many 
^' years ago, upon the Circuit, where a Quaker brought an action 
" of crim. 4:an,^ in which it was necessary to prove me marriage. 
'' The objection was taken that he was not married according to 
" the rites of the Church of England ; but it was overruled, and 
'^ the Plaintiff recovered thereon." On this part of the case I 
submit that the cuirent of authorities, to which I have referred, 
leaves the question beyond all doubt, and that a contract per 
verba de pr^Bsenti is ipntm mc^rimonium. — [Burton, J, — Sup- 
posing it to be so, the quettion arises, what are the civil effects 
of its being so ? All tne e^ts of a solemnized marriage cer<- 
tainly are not the consequence of it : for example, the wife is not 
entitled to dower, the children are not legitimate, and there is no 
community of goods. One effect it has, and that is, the contract 
is not releascaUe. But a very important question is, does a mar-^ 
riage, solemnized after a previous oontract per verba deprcBsenH 
wi& another person, make llie party guilty of bigamy within the 
Statute ? I cannot find any authority to that extenL]p — Under 
the Statute of bigamy, anything .whidi amounts to a marria^ de 
facto is sufficient. — {Burton, J. — ^Wliat oivil effects has it i I 
mean sustained by authority. I. believe there is no authority 
for saying that the children of ntch a marriage are l^ti-" 
mote; they nfty^ iu someioaBes^ be^ fipnd to^b»ta9^<mtha pren 



samption of a regular marriage having been celebrated, fcmnded <?i»*«»'«bwc«, 
on the parties living together as man aM wife for years; ^'i^^^^^' 

but that is a different question.]- — I have heard of several ^ 

cases in which it was held that such marriages . were A^Jlf^^^*"'* 
good, BO as to make the party contractmg a second marriage ■'"'8^'*°*''^ * 

5uilty of bigamy. This has been ruled by Bar6n M'Olelland, 
udge Moore," and Judge Foster. And certainly I know of no 
case in which it was decided that the issue of such a marriage 
was illegitimate, though there are some dicta to that effect m 
Perkins — [Pbrrin, J. — In the case of Bunting t. LepingwcU, 
Dr. Gbldinghsim states that, if a legacy be given to ^. woman, as 
the wife of A By and it appears that she has married AB by 
contract per verba de prcBsentiy and that A B dies, she shall 
have the legacy because she is his wife. He^ says, too, .in 
the same passage, that a contract per verba de prcBsenti, makes 
very matrimlony. But he also says, if, it is followed by 
espousals^ the children are legitimate ; but if not that they ar6 
illegitimate.] — That ma^ be answered in this, way : if a question 
of bastardy arose, and it wks sent to the Bishop, he would of 
coarse return that the children were bastards, and that the mar- 
riage was not' good. So a writ of dower, that would also go to 
the Bishop, wno, I admit, according to the ecclesiastical law, 
would say that the marriage was not valid, as not being cele* 
brated in facie ecclesuB, — [Crampton, J. — Goldingham wasa civi- 
lian, he was stating the canon law, and by that law subsequent 
espousals did legitimize the issue born before the espousals.] — 
That was never the law in England or Ireland, although it 
is the law in Scotland. ' The second question which I propose 
to argue is^ whether the common law requires that the p^son 
celebrating the marriage (supposing the intervention of a 
Clergyman be indispensable,) must be a Clergyman Epis- 
copally ordained? I think that it may be conceded that 
before the Reformation the common law must, so far as a 
Priest was required for any purpose, have had reference to a 
Priest Episcopally ordained ; for at that time no other form of 
ordination was known. But here I think it is right to deny the 
proposition which is commonly asserted, viz., that the language 
of pleading is always that the marriage was celebrated in 
fade eeclesuBy I deny that proposition, and say that I have 
not been able to find any pleading in which that form was 
adopted, "and I have found a great many in which it has not.— 
Rast. Ent., 229, 588 [Reads.'] — It does appear from the old 
authorities, that marriage was celel>rated outside the Church, 
where no Priest was in attendance at all, and that place was 
adopted for the sake of publicity. — Rast. Ent. 4. Now, admiU 
ting that before the Reformation ordination must have been by 
a Bishop, still the Reformation took place three hundred years 
ago, and there are now many in the Ministry of religion who 
are n6t Episcopally ordained, who are recognised by the state 
and also by the common law, in a variety of ways. I submit 

» Rez. t.'SMAiiKhlb, 1 Cn^. and IHz, Cir. Oft., 170. 
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gonv'sBnroH, that there is no case since the Reformation, in which it has been 
^""iS*!^"^ authorftatively decided that Episcopal ordination is necessary, 

L further than this, that I know all Ecclesiastical Courts do hold 

Sip T. Staples'! \\ to be SO ; but their rules on this subject are not binding upon 
Argument. ^^ general population of this kingdom. Several cases have 

been cited wmch do not apply. — Bac. Ab., Tit. " Marriage*' 0. ; 
Foxcroft's case, Rol. Ab., 357 ; and many of the cases which hold 
the presence of a Priest to be necessary, are silent as to the 
meamng of the word " Presbyter," and it is on the meaning of 
that word that the question arises. In Scrimshire v, Scnm- 
shire, 2 Hag., 395, Sir Edward Simpson says, that a Roman 
Catholic Pnest is a legal Presbyter ; but that does not show 
that a Presbyterian Minister is not also a legal Presbyter. 
Lord Mansfield, when Sohcitor-General, is reported to have 
said in the House of Commons, that by the law of nature 
a contract de pnesenti made marriage ; but that the law of 
the nation required a solemnization by a Priest ;^ and there- 
fore his statement leaves the question open as to what 
was meant by a Priest or Clergyman. He does not say nor 
does it appear from any case, what the law meant by a Clergy- 
man in Orders ; the question is what is meant by Presbyter sacris 
ardinibus canstitutum. It may be contended that because Episcopal 
ordination was the only mode of constituting a Priest before the 
Reformation, that that must have continued down to the present 
day. Episcopal ordination certainly was necessary and binding 
on the Clergy by the common law, and also by the canon law in 
the Church of England, and the Church of England having 
ordained that mode of ordination, as in its view essential to the 
order of the Priesthood, certainly holds it binding on all 

Eersons within the operation of the canon laws of the Church ; 
ut I submit these canon laws do not bind the laity ; they are 
only binding on the Clergv of the Established Church. — 
[Crampton, J. — The canon law is one thing, but the Canons of 
the Church are another thing. Now, the canon law, as far as it 
is received into the law of England, binds all the King's subjects ; 
but the Canons of the Church, not received by Parliamentary 
authority, bind only the Clergy, who are parties to them.] — I 
might almost say that the canon law only binds the Clergy. It 
is very little cognizant of anything but Church matters and 
matrimony ; there is Uttle else in which the canon law can come 
into operation. It was decided in Middleton t?. Crofts, 2 Atk., 
688 Ap., that the canon law only binds the Clergy. [Crampton, 
J. — The Canons of 1603.] — I submit that at common law the 
subjects of this realm are at perfect liberty to choose their own 
religion, subject to the Umitations I have stated, and even fur- 
ther than these limitations ; because a man may be an infidel if 
he keeps it to himself, for tho law has nothing to do with his 
inward thoughts ; but he is prohibited by positive law from 
blaspheming the Christian rehgion openly and indecently, and 
from denying the Scriptures, and so forth : but within these 

• pArliameDtanr Histoiy, rol. 15, p. 78. 
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limits every maa is at liberty to hold his own opinions upon QosxB'iBnoH, 
religious subjects. — 4 Black. Com., 45 — " And here it must also ^^^9J''^^^> 

** be acknowledged, that particular modes of belief, or unbelief, L 

" not tending to overturn Christianity itself, or to sap the Sir T. staples*! 
" foundations of morality, are by no means the objects of coercion ^'8;^*™****- 
** by the civil Magistrate.'* The common law had nothing to do 
with such questions, for the Court is well aware that in old times 
heretics were always tried and condenmed in the Ecclesiastical 
Court, and then handed over to the secular arm for punishment, 
with a nominal wish that no punishment should be inflicted ; but 
they often issued writs de hceretico comburendo, which were too 
frequently put into execution ; but these writs emanated from 
the Crown — 4 Black. Com., 51, 52. It appears then, I submit, 
that by the common law complete toleration has always been 
allowed to the subjects of this realm in matters of religion, 
provided that the Christian religion, which is part of the law of 
the land, was not denied or blasphemed. By 6 Oeo. i., c. 5, 
Protestant Dissenters are reheved from the penalties which 
former Statutes had imposed on them for non-conformity, upon 
their taking certain oaths. The Act of 2 Eliz., c. 2, s. 3, (for 
instance,) imposed penalties on persons for not going to Church, 
and Dissenters, of course, came under the operation of that Act, 
and the Act of 6 Geo. i., was passed to remove these disabilities. 
Still, I submit, that even at the time when these Acts, imposing 
penalties for not doing certain things, were in operation, by the 
common law it yet was left open to all persons to choose their own 
religion, their own doctrine, their own disciphne, and their own 
Church, without the common law interfering with them one way or 
another. It has been urged that, as before the Reformation 
there could only be Episcopally ordained Priests, that the 
common law cannot recognise any other ordination. I do not 
think that such is the prmciple of the common law ; I do not 
think it is so unreasonable as to hold that the people of this 
country, since the Reformation, having thrown off what were 
considered the absurd doctrines of the Church of Rome, are 
still to be subject to them ; and yet, if the common law is to be 
of that unchangeable nature that is contended for on the other 
side, and that before the Reformation all these doctrines were 
part of the law of the land, as being part of the established religion 
of the land, it would follow that, except so far as that religion, 
its doctrines, and its practices, had been altered by Statute, 
everything else remained the common law to this day ; but I do 
not think that this proposition can be maintained. I think the 
common law will be found to be capable of moulding itself accord- 
ing to the exigencies of the State, and the change of times and 
circumstances. Now, let us try the Reformation by that test — 
I will go through the Statutes (just adverting to them) by 
which certain alterations were at different times made, since the 
Reformation. The supremacy of the Pope was taken away, 
appeals to the Court of Rome abolished, and the King 
made Head of the Church by Statute ; but there never was any 
Statute passed by which the doctrine of the real presenoe was 
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Qusu'tBHscB. alteredi olrbj wUoh/*he Mitrriag^'iif tlie Clergy Iras anihonz^l 

^"^z"^' And yet I do ndt think iMk any aian will ieontend that a PrieBt 

' or GlergTman is not at'libertj to marry now ; and yet, if the 

SirT. Staples'^ doctrine DO upheld against which I am now contending, that 

'^^^^^ ' nothing has been chanced by time and circumstances, and the 

changesfof the people themselves, the consequence I have stated 
will cerlamly follow. But I inisist that the common law does, in 
the course of time, acoommddate itself to circumstances, and will 
change accoi'ding to the exigencies of the times atid the neces^ 
sities-and well-being of society; Hale's His. Com. Law, 60, 
«< Frofm the nature of laws themselres in general, which being to 
''be accomimodated to the conditions, exigencies, and convex 
'' nidncies of the people, for or by wbe^ they are appointed; as 
"^hose exigencies ror. conveniences do insensioly grow upon the 
'' people, so many times there grows insensibly a variation of 
''laws,- especially in a long tract of time ; and hence it is, that 
" though for the purpose in some particukr part of the common 
" law oif England, we ma^ easily say that the common law as it 
" is now talusn, is otherwise than it was in that particular part 
" or point in the time of H^ry ii., when GlanviUe wrote, or that 
" it was in the time of Henry iii«, when Braxton wrote, yet it is 
" not possible to assign the certain time when the change began ; 
" nor have we all the montiments or memorials eith^ of Acts of 
" Parliament or of judicial resolutions which might induce or 
occasion such alterations ; for we have no authentic records of 
any Acts of Parliament before 9, Henry iii., and those we have 
of that Kind's time are but few, nor have we any report of 
judicial decisions in any constant series of time before the reign 
of Edward i., though we have the plea rolls of the time of 
Henry iii. and King John in some remarkable order. So that 
use and custom^ and judicial decisions, and resolutions, and Acts 
*' of Parliament though not now e^xtant, might introduce some 
" new laws and alter some old, which we now take to be the very 
^' common law itself, thoueh the times and precise periods of such 
" alterations are not clearly known ; buttnough tnose particular 
" variaticms aoid accessions have happened in the laws, yet they 
" being only^ partial and successive, we -may with just reason say 
"they are the same English laws now, that they were 60Q years 
"since in the general." On that sound view of what tnust 
regulate the principtos of the common law, I say that long 
practice since tiie Reformation, (three hundred years ago,) has 
saactioned many of the deviations from the Itoman Oatholic 
religion, which was the religion of the state before that period, 
and that these deviations if not contrary to the Scripture and 
the Christian religion, must now be held to be a part of the com- 
mon law of ti>e land^ At the time of the Reformation three new 
sects or divisions of religion appeared in England, and not in 
England only, butoverthe civilized world; the Church of England 
as by law e8tablisb«4 was one of them; the Presbyterian or 
Sootdi Church' was i^other, having a certain regulated form of 
daetriDe^ diaoiplioe, and w(»rBhip, as settle^ at the great Westr 
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differed in discipline and Church government from both. BiU; ^"^^^^**** 

all those were tolerated by the State, the common law recognised 1 

the members of all as subjects at liberty to choose their own ^Srak^^^^ 
religion, and so left them to regulate and govern thexoselveft^ ^^^s*^ 
NojAT it will be. necessary to trace. with some precision ho.w far 
Statutes have interfered with that common law liberty which I 
assert the subjects of this nation necessarily had. The first Act 
waa passed in 1537, 28 Hen. vHi. (c. 1 Eng., c. 5 Ireland,) aad 
it makes the King the head of the Church; s. 6 prohibits appeals 
to Rome, and orders that tbey shall go to the King ; s. 8 gives 
first fruits to the King which formerly : went to the Pope ; and 
s. 1 3 makes it penal to uphold the authority of the Pope, and 
subjects any .person doing so to prtemunirey and gives the form 
of the Oath of Supremacy. The 31 Henry viii., o. 14, Eng., was 
the &mous law of the Six Articles, and a dreadful law it was; it 
enacted that any person impugning either the doctrine of the 
real presence, communion in one kind, celibacy of the Clergy, 
monastic vows, the sacrifice of the mass, and auricular confession^ 
should, if guilty of the first, be burnt with fire, and of the fiye 
last be adjudged felons and suffer death ; and many persons were 
executed under that most abominable and atrocious Statute. How«- 
ever it was repealed by 1 Eliz., c. 1. (4 Black. Com., 48.) Things 
remained in their, then state without any Statutable intervention 
until 1 7 and 18 Car. ii., c. 2, (The Act of Uniformity.) It enjoins 
the use of the Book.of Common Prayer in Churches and Cluq»els, 
but it does not forbid any other form of ordination but that con- 
tained in the Book of Common Prayer. There was nothing done 
from that day to this to deprive the people of this country of 
their common law right of choosing their own religion, and their 
own doctrines. So far as they are controlled by Statute they are 
bound, but no further; and 1 say that no Statute has ever passed 
the Legislature to render Episcopal ordination essential to confer 
Holy Orders; how then can it be said that Episcopal ordination 
is indispensable or binding on the subjects of this realm, who 
are not within the scope of the Canons of the Church ? I submit 
that all the subjects of th^s realm have by the common law an 
absolute right to adopt (within the limits allowed by the Chris- 
tian religion and the Scriptures,) such mode of Church discipline 
and Church government, including ordination, marriage, baptism, 
and the sacrament of the Lord's Supper, ba they think fit. — 
[Pbrrin, J — ^You do not think that the Act of uniformity in- 
terferes with them.] — The Acts^ for Uniformity subjected the 
parties violating these Enactments to certain penalties, but 1^ 
the common law in other respects as it was before. The subject 
of ordination has been one of great controversy in the Churdi 
eyer since the Reformation ; In Moshcim's Ec. His., yoL 4, pp. 
287, 392, you will find it stated that this question of Episcopal* 
ordination, or Presbyterian ordination, or ordination by Elders,- 
which is performed by laying on of -bands, has divided a gveat 
portionoi Europe since the R^formatioayand thene is no. question 
which haa .laose oa^BpLetely agitated the >;<,IhBia^aikjjrorld than 



124 Lithe Queen's Bench. 

QvBBir'sBBvoB, this, and to say that the common law in this country has prohi- 
^^1^2^*^' bited a large portion of the inhabitants of the empire, includiDg a 

1 vast number of the Irish population, from choosing their own 

^T. Stoples's religion according to the best lights they have, and to their own 
'^*^""*° ' conscientious views, and from choosing their own mode of ordi- 
nation, would really be a very strong proposition to adopt, and 
one which I think the principles of the common law can never 
be held to have sanctioned. The Presbyterian Church, which 
may be called the Lutheran Church, is very extensive ; it 
prevails in Scotland, Holland, Germany, Switzerland, Poland, 
Hungary, Denmark, and Sweden, and in a great part of 
Ireland. Luther and Calvin, and all tho great Reformers, 
were themselves Presbyters, and nothing else. — Rees's Ency- 
clopaedia, Article on Ordination. Disputes on the question 
of ordination arose in England in 1554, but they were not 
carried on with much acrimony until Archbi^op Bancroft, in 
1588, raised the question of the divine right of Bishops, 
and preached a great sermon on the subject, at St Paul's Cross, 
London, which, it seems, excited a great hostility and hatred 
between the different religious parties in the country. Now 
this system of Presbyterian ordination was regularly established 
in Scotland, very soon after the Reformation, and I believe has 
prevailed, with uninterrupted regularity, ever since. The form 
of Presbyterian ordination is given in the book already referred 
to, in the argument in the Queen v, Millis, last term. " The 
" Constitution and Discipline of the Presbyterian Church.*" 
[^Reads it."] Now, I submit that there is nothing more solemn, 
or apparently more pious and spiritual, than thai form of ordi- 
nation ; and if the subjects of this realm are at liberty, as I con- 
tend they are, to appomt their own Ministers, according to their 
own rites, I would ask how can it be said that this ormnation is 
a mere mockery, and that the person so ordained is to be 
treated not as a person in Holy Orders, but as a mere layman? 
Not only are the Ministers of the Presbyterian Church ordained 
in the solemn way which I have read to the Court, but there is in 
that Church a regular and precise form of marriage, about which 
they are just as precise as any Clergyman of tne Estabhshed 
Church can be, iRetzds form of marriage as given in " The 
Doctrine and Discipline of the Presbyterian Church,^^^'\ Now 
this is just as solemn a ceremony as in any Church in the world, 
and yet the Court is called upon to pronounce that ceremony, 
which has been performed between the prisoner and his first 
wife, to be a mere mockery, — a parcel of waste, useless, idle 
words, — Shaving no legal operation, and bein^ in no way binding 
upon the prisoner, though performed by a Minister, ordained in the 
form I have stated, and though the prisoner brings the woman to 
this Clergyman, who he adopts, and who he knew to be a Cler- 
gyman, we are now told the prisoner has a right to turn round 
and say, that the Clergyman of his own adoption, was not an 
ordained Minister, and that his marriage was not valid. The 

• Vidt Appoi^ No. 1. ^ Vid* Appoidix, No. 2. 
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qaestion must be, was the Episcopal ordinatioii of the Rev. Mr. Qvmi*iBBvcv, 
Kelso indispensable to the validity of that solemn service of ^"'VS^,?*^^' 

matrimony ? On what principle can that proposition be founded ? H 

It can only be got at as part of the common law, by extending Sir T. stapWi 
that portion of the Roman Catholic religion, which did exist before -^'K^"**"*- 
the Reformation down to the present day, as binding all the sub- 
jects of this land. If we are all bound by the Roman Catholic 
religion, as part of the common law, on the subject of Episcopal 
ordination, the same must be binding on us in all other subjects, 
not provided for by Statute. It is contended that Episcopal 
ordination, as derived from the Roman Catholic Church, is part 
of the common law of England and Ireland at this day ; if it be 
so, all other Ordinances and regulations of that same Roman 
Catholic religion, must also be binding, because if there was no 
authority in the subjects of this realm to get rid of the one, they 
had no authority to get rid of the other. Now I will endeavour 
to show what manifest absurdity that proposition would lead to. 
Before the Reformation a Monk or a Nun could not marry, 
and before 2 Edw. vL, c. 2.; 5 Edw. vi., c. 12., such mar- 
riages were actually void ; a marriage of a secular Priest 
or Deacon was voidable. — 2 Ins., 687. — " And it is to be 
'' observed, that it appeareth in our books, that if a Deacon or 
*' secular Priest had taken a wife, the marriage was not void but 
" voidable, causa professionis, and if either party had died their 
'^ issue had been legitimate, and should have inherited ; for that 
" Deacons and Priests within England were not votaries, that is, 
had not vowed chastity." Now the 6 Edw. vi., c. 12, only enacts, 
That the matrimony of all and every Priest and other ecclesias- 
" tical person, shall be adjudged, deemed, and taken for just, true, 
'^ and lawful matrimony, to ail intents, constructions, and purposes, 
'' and that all children born in any such matrimony, shall be deemed 
'' and judged to all intents and purposes to beborn in lawful matri- 
"^ mony, and legitimate, and hereditable to lands, tenements, and 
*' hereditaments, and that there shall be tenant to the curtesy and 
'* tenant in dower," &c. I was surprised to find, but it is a fact, 
stated by Mr. G'abbett, that there never was any similar Statute 

enacted in Ireland 1 Gab. Dig., 412. — " No Statute has been 

'* made in Ireland respecting the marriage or concubinage of Priests 
" or other ecclesiastical persons ; but by one of the 39 Articles, 
" (which are recognised by the 17 and 18 Car. ii,, c. 6, Ir.) it is 
'^ declared to be lawful for them, as for all other Christian men, 
" to marry at their own discretion." According, then, to the 
argument, that all the parts of the Roman Catholic religion 
which have not been changed by Statute, are part of the religion 
of the State at this dav, unaltered in any way by the common 
law ; and, as in England, it was thought necessary to pass this 
Act, enabling the Clergy to contract marriage ; but there being 
no such Statute here ; it would follow, according to Lord Coke, 
that the marriages of all Clergymen in Orders, are void, or at 
least voidable ; whilst the doctrme of the common law for which 
I contend, will leave all Clergymen at liberty to contract marriage 
if they please ; but it will wo leave all persona who ^rish to 
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O^^f^*'^'^^ bq^ng to tfce Ppedt>y4;era»a ChimAi, ftt lUwt^ to ndte f66, wd 

im**^^* ©ffectuiites that liberty by giviiig effe<?t to their eeremoiueSi — 

[^IVhiteside. — Would an ordinatiaii by Johannah Southoote do?] 

Anram^^**'*' ^^'^ chose her religion, and I never heard that she was indJcted at 
law for it ; but I think it is rather a stretch of imagination, to com- 
pare the members of the, Scotch Churoh to the followers of Johan* 
nah Southoote. — [Pennkfathbr, C. J. — ^You contend that die 
Presbyterian Minister has a power to celebrate miurriage betwera 
two persons, both being members of the Church of Eogland.] — 
Yes, 1 do; for though members of the Established Church they had 
tho^^ common law liberty, which I have stated ; they were lay-m^m*- 
bers and were not bound by the Canons of the Church. I say, 
thi^t even if a Clergyman of the Church of Ireland was married 
by a Minister of the Presbyterian Church, that such marriage 
would be valid, although the Clergyman might be subject to 
penalties, being bound by the Canons, anda/^^^'alliaymenare at 
liberty to choose any minister they please, to perform a religious 
ceremony, even pro fioc vice^ that minister having authority 
given hw, by the law of the land, to perform such reUgious 
ceremony, and which I contend, according to the commx)n law, 
extends, not only to the members of his own congregation, 
but to all persons who choose to come to him and avail them- 
selves of his rights and privileges. — [Pennejfather, C. J. — 
Is he ordained for that purpose ?] — There is no purpose in 
ihe . ordination, more than what is stated in any ordination ; 
that he is intrusted to perform the offices of his Church. — 
[BuftTON, J. — The question is, does it extend to that ? Does 
it, for instance, extend to two of the Established Church going 
to a Quaker to be married?] — Certainly, if they chose to 
adopt the acts of a person in that Church, it would extend 
to Quakers ; I refer to a book recently pubUshed, '- The King- 
''dom of Christ," in two Essays, by the present Archbishop of 
Dublin, (Whately). He, in pages 202 and 208, lays it down as 
tbo clear right of Christian men, to dissent from any Church to 
which.they may once have belonged. IReads."] — [Pbnnbfathbr, 
C> J. — The. Archbishop all through these pi^ssages speaks of 
bodies of Christians already formed into Churches, and having 
adopted certain rules of discipline and doctrine, throwing off 
these rules; the present case is that of two persons going pro hoc 
vkeiJQ the Clergyman of another Church to have a certain cere- 
mimy pcrformed.J-^I do not see how, by the principles of the 
common law, which I have already stated, they can be restrained 
from doing so. I say, if the principles of the common law be as 
I h^ve stated, every man is left at liberty as to his religion 
and. doctrine, it does not inquire into his opinions, doctrines, or 
views of Christianity,. provided that the^ are within the limits 
which I have stated. Where otherwise is the line to be drawn /f 
It Is ^nite certain that a person who was a member of the Es- 
tablished Church may become a Presbyterian at an^ moment of 
time, no one .can aay- '^nay !" to him, it lies within his own breaat 
tosjdo.so.vhen Jk» likci[ ; J^nd how can theUw aay, that by going to 



ff cejebr^ipg wifs^aagc^ be bii6 iKoi b^ooiM a PresbytewMi ?— ^^l'^^"' 
Pennefathbr, C. J.-^We smisi assUiDe xipoD this record, that iu2, ' 
boththeparties were^meiuberB of the Established Ohupch.] I say, — — 
tiiiat a man has liberty^ not only to cbange his reU^on «us he chooses, A^^ent' ^ \ 
but to adopt the ceremony or to resorttotise Clergyman of an- 
other Church ; and where is the principle derived from the eom- 
mon law to say that he shall not ?.^[Crampton, J. — ^You do not 
limit this to Presbyterian* oou^egations, but yoti extend the li- 
berty to every species of Disseikting congregations, whatever 
they may be.] The cononon law pnuciple goes to that extent, 
because it leaves every man's opinion.<as to doctrii^e> religion, 
mode of worship, and notions of Cfaorck discipliBe. entirely in 
his own breast and conscience, aeoording.to his own free will, to 
exereisc as he may think right, provided he does not disturb the 
peace of the commujiikity, or blasph<»iie the Christian religion, or 
deny the Holy Scriptures ; and ho is only: answerable to the 
hignest tribunal for the conscientious exercise of these privileges 
in such manner as he has chosen. One of >the Court, suggested 
to me, that it might be argued that the Act of Uniformity, 17 
and 18 Car. ii*, has made some dififerenoe in this > respect; bnt 
that Act does not give tbe Articles of Religion, the slightest ope- 
ration as law. Sec* 11, requires all Heads of Colleges, within 
ono month from admission, to subscribe and Assent to the SO Ar- 
ticles. Sec« 21 provides, that the subscription to be made to tiie 
39 Articles, shall be construed to extend to the 36th A^de, 
and so on. But the 39 Articles are not by this Statute, made a 

Eart of the law of the land in any degr«e<«-*-[PERRiN> J.^— It has 
een laid down, that the Rubrick forms part of the statute law of 
the land, and by the Jtubriok, marriage' is^oined to be solem- 
nized by the Minister.] — It is certainly the law of the land, and 
a^y Clergyman who countervails the Statute of Uniformity is 
liable to a penalty ; but there is nothing in the Statute which de- 
clares that any other modeof oelebralibn of marriage, 'ex<^pt that 
ij^. the Kubrick, shall be void^and thene ianoliiing which ^ays that 
l9.yman is bound by the Rubrick, or which takes away his com- 
mon law right, lof having .his marriage celebrated in stch manner 
as he choosey, i submit that tli6 l^and 18. Gar. 5., c. 6, contains 
only affirmative propositions, giving penalties against persons 
who do uot follow tliem,.bnt dees not in any other respect alter 
the. Gouunon law. of the land; and the^ obligations there men- 
t^Qued &i*e only binding -on those who are stated in the Act,, 
that is. Heads of Colleges and famumbents of parishes, who, on 
taking possession of liviugs, are bound to read and declare 
assent to the Common Prayer j &c., and are deprived,, if they do 
not 5lo,sQ within a limited time ;'but there is nothiug in the Act to 
bind any ex^t the Clergy, who are to administer the forms 6f 
Divine W.<?rsbip ih Churdbtes laccording to that Rubrick, and to 
make i)se of that Book of Common Prayer, in the manner which 
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" ministering the sacraments in the congregation, before he be 
'^ lawfully called and sent to execute me same ; and those we 
ouffht to judge lawfully called and sent, which be chosen and 
caUed to the work by men who have publick authority given 
unto them in the congregation, to call and send Ministers into 
" the Lord's vineyard." Now that Article, I submit, is per- 
fectly consistent with a system of ordination, not Episcopal. — 
\_fVhiteside. — Who are the men who have public author- 
ity?] — I say they are persons self-constituted, I admit; but 
self-constituted with their own congregations aiding in that 
constitution, who have been set apart, and for three hundred 
years have been continued to be set apart, as Presbyters 
and Elders, in these Presbyterian Churches, and who have, 
according to their office, set apart different Ministers, and 
ordained them to be Ministers in that Church. But I challenge 
the gentlemen on the other side to point out anything in the 17 
and 18 Oar. ii., c. 6, which establishes or enacts a binding law 
on the laity of this country, or on the Clergy of this country, 
beyond certain things, disobedience to which makes them liable 
to certain penalties therein set forth, and it does not in any other 
way alter the common law. Therefore I say that all these Sta- 
tutes, including the Act of Uniformity, have left the people of 
this realm at perfect liberty in respect of religion. — [Cramptox, 
J. — I understand you to have stated this, that all persons are at 
liberty to have themselves married by a Priest or Minister of 
any congregation, and that a Minister, who is appointed by any 
congregation, is competent to marry, whether that congre- 
gation be of ancient or modern constitution.] — The principle 
goes to that extent. — [Crampton, J. — Then any number may 
make a congregation, and elect A B for their Minister, and he 
is then competent to celebrate marriage between two persons of 
the Established Church.] — I do not say that certain individuals 
can make an ordination ; there must be a body, and a consider- 
able body. — [Crampton, J. — I wish not to be misunderstood. 
What I say is, that nothing can be more respectable than 
the mode of ordination in the Presbyterian Church, as you 
have read it. But your argument is not limited to that Church, 
but extends to every other religious body. For instance, to a 
sect who may have assembled last week for the first time, and 
elected a Minister, and your argument makes him as competent 
to celebrate marriage as a Roman Catholic Priest or a Protestant 
Priest.] — ^I think that the argument is not quite legitimately 

i)ressea to that extent ; for when I say that the common law 
eaves every one at liberty to choose his own doctrine, religion, 
discipline, and mode of ordination, I do not mean to sa^ that 
he, as an individual, or any number of individuals, has a right to 
o about to invent new modes of ordination. I say the common 
w has left the subjects of the realm to do so in the proper 
manner of doing so in large bodies. It is for the law to draw 
the line ; but I am not driven to the necessity of showing that 
my argument is sustainable to that extent, because I have here 
upon me record the finding of the Jury, that Mr. Kelso was 
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ordained by the Presbytery of Belfast, and the only question is, ^''""'■bbhob, 
whether the liberty which I say exists in the subjects of this ^"^|*""' 

country extends to this layman and woman selecting pro Iwc vice 

this person so ordained by the Presbytery of Belfast to perform ^SiLiM?'*'* 
the solemn ceremony of marriage. The doctrine and discipline 
of the Church of England, generally speaking, are only binding 
on the Clergy as a matter of binding law, for I deny that the 
doctrines and discipline of the Church of England is the common 
law of the land. I know that the Christian religion is the com- 
mon law of the land; but I think the Presbyterian religion 
being tolerated, and the Roman Catholic religion being tolerated, 
and the Independents being allowed to worsnip their Creator in 
such manner as they may think proper, are all equally within 
the protection and high privileges derived from the common law. 
At the time of the Keiormation, a large portion of the people 
emancipated themselves from a great part of the Roman Catholic 
doctrines. The Church of England retained Episcopal ordina- 
tion, whilst the Presbyterians and Independents chose not to 
adopt Episcopal ordination, but selected another mode for 
ordaining their Ministers. What was there in the common 
law to ^rbid their doing so 1 And if the mode of ordina- 
tion then adopted has prevailed ever since, and this Mr. 
Kelso was ordained according to it, there is nothing in the 
common law to say that his ordination is not perfectly good, 
although it wajs not Episcopal. — [Crampton, J. — If a reli- 
gious ceremony is necessarily to be supplied, to render a con- 
tract effective, that religious ceremony must be such as will 
operate on the consciences of the parties who participate in the 
contract, and would apply in support of a portion of your argu- 
ment, to show that the ceremony of marriage performed by an 
Independent Minister, would be a religious ceremony, binding 
on the consciences of the members of the Independent commu- 
nion. But if an Independent Minister, or any Dissenting Minister, 
perform a marriage between parties who do not consider him a 
Minister, it can hardly be called a religious ceremony binding on 
the consciences of the parties. It woiud be a religious ceremony 
if performed by a Jewish Minister ; but that ceremony would 
not be binding on the consciences of Christians. And in the same 
way, the religious rites of one denomination will not be binding 
on the consciences of the members of another denomination. 
And then the religious ceremony loses its binding character 
which alone required the ceremony to be added to the civil 
contract.^ — The common law on this subject does not look into 
the conscience of the party at all. It is satisfied if a person in 
Holy Orders has celeorated the marriage. I am endeavouring 
to show that Mr. Kelso is a person in Holy Orders, that he 
must be treated as such ; and it might as well be said that if a 
man who was an infidel, went to a Clergyman of the Church of 
England to bo married, that (as Judge Crampton threw out), 
inasmuch as his conscience could not be bound, the marriage 
would be void. But the common law cannot, I say, look into 
his rdigious feelings at all. If a man be an infideC it is quite 
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OtriEKirSBsvcH, plain that hid oonscienod is not bound br a religious wremgmyisl 

^"alwr*""' ^^J ^^^^ ' ^^^ ^^ ^^^ principle suggested by Judge Crampton was 
. to prevail, the marriage, though by a Clergyman of the Established 

^T. Stepies'fl Church of England, would be Toid. 1 do not think that the 
^ ' conscience of a party is at all in question upon the subject ; the 
only question is, firsts whether a contract of marriage is good 
-without a Parson in Holy Orders being present ; and, secondly, 
if celebration by aClergym^ in Orders be requisite, is not aPres* 
byterian Minister a Clergyman in Ofders? and if this Minister 
was a Clergyman in Orders, I submit it makes no difference 
lirlvsther the conscience of the party be bonnd or not. The 
Court has been already referred to the case of Kemp v. Wickes, 
3 Phil., 286. The Cjuestion there raisod was, whether baptism 
by a Di««enting Minister was a legal baptism in England ? — ^the 
case underwent mruch discussion, and Sir John Nicholl gave a 
most elaborate Judgment, deciding that baptism by a Dissenting 
Clergyman was perfectly good and legal. — [Burton, J. — Bap- 
tism may be celebrated by a layman.] — Sir J. Nicholl puts his 
Judgment on the ground, that since the Toleration Act these 
Ministers are recognised to be in Holy Orders, and that their 
baptism is good. Now, in the Established Church, baptism is 
considered, and is a sacrament, and marriage is not; and it 
certainly would be a curious result, if it should be decided that 
a Presbyterian Clergyman is authorized to perform the sacra- 
ment of baptism, but is not competent to perform the ceremony 
of marriage. — [Burton, J.^ — I think the case of Kemp v. 
Wickes went this length, that not only the baptismal rite was 
sufficiently performed by a layman, but that the rite could not 
afterwards be performed by a Priest.] — It was considered that 
baptism by a layman was valid, and the person baptized thereby 
admitted into the Church of Christ ; and it was not thought 
right to derogate from that admission by allowing any subse- 
quent ceremony to be performed [Peurin, J I think there 

is a rule in the Presbyterian Church that none but Clergymen 
can baptize.]— I have already stated tlmt the Presbyterian 
Orders are consistent with tlie Church of England ; the 23rd 
Article, which I have already read,* treats of ordination, but is 
silent as to tho^ imposition of hands by the Bishop, Now this 
Article, historically speaking, is known to have been got up b^ 
Usher, in 1615, at a convocation held in this country ; and it is- 
also a matter of history that it was framed so as not to ex^ 
elude any ordination, whether Episcopal or not. Usher was 
then Professor of Divinity in Trinity College, he was afterwards 
Primate ; and it is well known to have been bis opinion, that 
though there was a difference in Degrees there was none in 
Orders.' Morgan on Marriage, vol. 2, page 33, where he gives 
a letter of Usher's on the subject— [/i6rt<Y* ?f .] Now when it was 
proposed in iBlO to ordain the Scotch Clergy, Bishop Bancroft 
replied that it was useless to do so, as the ordination by the 
Presbytery was quite sufficient. It is also a matter of history, 
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that for a'loag period of time, I may almost say from the timq Qvxsx'sBBjiqp, 
of the Beformation, but at all events since the Scotch Presby- ^"^^^^ 

terians settled in this country, they have been in the habit of 

exercising all their own rites and performing their own cere- ^L?!.^*^^^'* 
monies. Not only this, but at one period the Presbyterian '^^^^*°^*" ' 
Ministers were the actual incumbents in the possession of the 
Churchea and Glebes in the North of Ireland. Such persona 
were not Episcopally ordained, except a few who after- 
wards submitted to such ordination from the Bishop of the 
diocese ; but the Bishop, on such occasions, was always asso^ 
ciated with the Presbyters or Elders of the Presbyterian 
Church. Dr. Blair, in 1623, was inducted into the living of 
Bangor, having been ordained by Echlin, Bishop of Down, 
assisted by some Presbyters and Elders. A full account of the 
proceedings of the Presbyterians at that time, is given in 
Dr. Reid's History of the Presbyterian Church, vol. 1, 104 — 
112; he states that at these ordinations the Presbyters, along 
with the Bishop, laid their hands on the person ordained! 
For fifty years these Presbyterian Clergymen were in the 
habit of discharging all the duties of the Church in the North of 
Ireland; and in 1661, it was ascertained that sixty-one Presby- 
terian Ministers were officiating in Churches in the North of 
Ireland, in possession of the Glebes, and discharginio^ all the 
duties of parish Clergymen. — 2 Beid's Hist. Pres. Ch., 800. 
It is now contended on the other side, that none of these Minis- 
ters were in Holy Orders. However, it will bo found that these 
Ministers are distinctly recognised by the Legislature as being 
in Holy Orders, by 6 Geo. i., c. 5, intituled "an Act for ex- 
'' empting the Protestant Dissenters of this kingdom from 
" certain penalties to which thev are now subject." Sec. 8 
enacts " That no person being a Protestant, dissenting from the 
" Church of England, in HoLy Orders^ or pretended Holy Orders, 
'* or pretending to Holy Orders, or any Preacher or Teacher of 
any congregation of Dissenting Protestants, who shall make 
and subscribe a declaration," &c., shall be Uable to the penal- 
ties in the Aot of Uniformity. — [Burton, J, — These are the very 
words of the English Toleration Act.] — ^Yes ; they are taken 
from 1 Wil. and Mar., c. 18, s. 8. The Xing against the Justices 
of Gloucestershire, 15 East, 557, shows that the Orders of Dia- 
senting Protestai!t« are held to be real Holy Orders ; and Lord 
EUenborough, (588,) states what the meaning of the Legislature 
in using the words "pretended Holy Orders, or pretending to 
" Holy Orders ; " was, and that the distinction is this, that those 
are in Holy Orders who have been ordained, andhavegot acongre-* 
gation ; and those are held to be in pretended Holy Orders, 
who are only candidates for the office, and have not been 
ordained ; and the case plainly shows tbas distinction, for the 
case there was, a mandamus waa sought in the Court of King's 
^ench to oompel certain Justices to administer the oaths un<fei^ 
the Toleration Act to a person who claimed to be in Holy 
Orders : it tutned out that this person had never been^ordained^ 
be irna QiUy going ta be otim^v wd ih^ Court of King!^ 
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^I^*"**^*'"* Bench declined to hold that he was entitled to be sworn. 

ig42. ' But the Act itself is quite conclusive on the subject, as 

it speaks of persons dissenting from the Church of Ire- 

A^n^^'^'' land in Holy Orders and pretended Holy Orders.— 

[Burton, J. — Although a party might be a Presbyterian 
Minister in Holy Orders, according to the discipline of 
the Presbyterian Church, yet there have been many Presby- 
terian Ministers who also had received Episcopal ordination.] 
I think it can hardly be contended that such was the meaning of 
the Statute in speaking of persons in Holy Orders, for it is 
speaking of persons '* dissenting from the Church being in Holy 
** Orders ; *' therefore, I submit that Presbyterian Ministers are 
in Holy Orders ; and if so, they satisfy the exigency of the law 
(if any such exigency exists), which requires that the person who 
is to celebrate a marriage be sacris ordinibus constitutum, and 
that it is not required by law that such Orders should be Epis- 
copally conferred. — [Penne father, C. J. — He would not be 
acknowledged as a Priest in Holy Orders in the Ecclesiastical 
Court.] — f admit he would not ; but this Court is to deal with 
the case according to the common law, and not according to 
ecclesiastical law ; and although the Ecclesiastical Court would 
not acknowledge the Orders of a Presbyterian Minister, and may 
say, " We do not recognise your Acts, because, by the rules of 
the Church of England, you snould beEpiscopally ordained ;" yet 
this Court of law will not so consider this Minister. There Ls 
another ground upon which I think the Court must, on this 
record, hold the prisoner to be guilty, and that is upon the 

f round of estoppel : the prisoner chooses his own Minister, and 
rings the woman with him ; they came to this Minister, and 
they profess to admit, and do admit, as far as their Acts can 
show, his authority to marry them. After that, I say, the pri- 
soner is estopped in pais from disputing such authority; Now, 
for this, I rely on Regina v, Orgill, 8 Car. and P., 80. It was a 
case of bigamy ; and it appeared that the Clergyman who cele- 
brated the first marriage was a Roman Cathohc Priest ; it also 
appeared, and was opened by Counsel, that the man charged with 
the bigamy was a Protestant at the time of the marriage ; but it 
further appeared that the Clergyman asked him are you a 
Protestant or a Roman Catholic ? to which he answered that he 
was a Roman Catholic, and the Court held, that the prisoner 
was estopped by his own admission, and he was found guilty of 
bigamy. So fiex v. Hanley, before Chief Baron O'Grady, at 
the Ennis Assizes, 1815, reported in a note 9 Car. and P., 81. 
If a man comes and professes to adopt the act of a certain Clergy- 
man of a certain Church, he has no right afterwards to turn 
round and deny the authority of that person who he himself has 
chosen and adopted; it is shocking to one's feelings of justice 
that a man should come deliberately and commit this grievous 
moral offence, entrapping an unfortunate woman into a marriage, 
and that he is afterwards to take advantage of his own wrong 
and escape the punishment which the law would inflict, by say- 
ing that the person whose authority he adopted had in &ct no 
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authority to celebrate the marriaee. So Swift v. Kelly, 3 a««"*»B«»cii, 
Knapp*s Priv. Council Cases, 58 ; in that case, a marriage was ig^^*'^ 

celebrated clandestinely at Rome by a Roman Catholic Friest, 

between two persons, both previously Protestants, and one a ^jnmMt'*^'' 
minor, they had in conformity with the Roman law abjured the 
Protestant faith, and had been admitted into the Roman Cathohc 
Church, one of the parties making such abjuration two dsLys 
previously, the other immediately before the ceremony ; the suit 
was instituted by the gentleman against the lady for a restitution 
of conjugal rights ; she repudiated the marriage on the ground 
that the Priest was not qualified to perform the ceremony, and 
that she had never become, or intended to become, a Roman 
Catholic, the Court below held the marriage void, on the 
ground that at the time of her marriage she was a Protestant, 
and that she had made the abjuration and admission that she was 
a Roman Catholic fraudulently and colorably, but the Judicial 
Committee of the Privy Council reversed that sentence, holding 
that a person or persons who had shown themselves on a particu- 
lar occasion, and for a particular object, to be of a certain religion 
and profession, should not be allowed afterwards to deny that fact, 
and the marriage was affirmed. — [Crampton, J. — That case 
was ruled on the Roman law, the lex loci, and the inquiry was 
not what the law of England was, but what the law of Rome 
was.] — Estoppel was the ground of the decision, because the 
Roman law would render me marriage invalid if in point of fact 
she had been a Protestant ; if at the marriage she had said '' I 
am a Protestant," it would not have been a legal marriage at 
Rome, but the Privy Council said she should not be allowed to 
deny her own solemn admission. — [Pbrrin, J. — There was a 
solemn act of abjuration of the Protestant religion made by the 
lady in that case.]] — I do not think that makes smj difference ; 
the solemn abjuration was only making her admission stronger. 
The Court will find upon looking to the report that it is admitted 
that she all along was a Protestant, and that the marriage was 
held good upon the ground of estoppel, and not on the fact that 
she was a Roman Catholic — [Burton, J. — Does anything 
appear on the record in this case as to fraud or deception being 
practised ? if such appeared it should have been found in the 
verdict.] — There is certainly no such statement in the verdict, it 
finds thiat Mr. Kelso put some questions to the parties, and 
that he was satisfied with their answers, but he did not ask them 

as to their religion [Counsel here referred to the arguments of 

Doctor Goldingham in Bunting's case, Fras. Moore, 169.1 — I 
have now gone through the several grounds upon which I submit 
vour Lordships will be bound to pronounce that this Defendant 
has been guuty of the crime of bigamy, whether the case be 
decided upon the first or second proposition which I have 
stated. 
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Trinity Term^ 

^^^ MB. Whiteside's argument. 

A^ument?^ *" WhiteKide^ Q. C* — There are two propositioBS submitted to 
the Court on the part of the Crowir ; oae is, that a marriage vk 
thfi» case has taken place between the prisoner and Jane Robin* 
son, and that as a contract per verba di •prmunti, it is mod to 
oonvict the prisoner of bigamy ; and the other proposition is, 
ihat if an ordained Priest is necessary to validate a marriage, it 
is a good marriage, being performed by a person in Holy Orders. 
\B,eadM the Jindxng of the Jwry as to the first alleged marriage 
of the prisoner.! Sir Thomas Staples seemed to mix up these 
two questions, I shall endeavour to separate them, and consider 
the second proposition first, for if the person who performed 
this ceremony bo a minister in Holy Orders, it is plain that the 
marriage celebrated by him was a valid marriage, and the pri- 
soner must be convicted. The argument of my learned friend 
Surprised me much, and though I have not found in any books 
or in any case that he referred to, a scintilla of authority to 
sustain it, still it is necessary, coming from such a high source, 
from such an eminent civilian, to consider oarefnlly the argu- 
ments which he addressed to the Court. He said, that as the 
law at present stands, any number of persons who may call 
themselves a congregation, may appoint a Teacher or a Preacher, 
and that when he is so appointed, he is ipso facto in Holy Orders 
by the law of England. That was my learned friend's proposi- 
tion I and this Minister, he also maintained, was not only in Holy 
Orders for all the purposes of that particular sect which had 
chosen and elected him as their Minister and Teacher, but was 
competent also to perform all the duties of a Church of Eng- 
land Clergyman so far as respects Episcopalian Protestants ; for 
if his argument did not go that length it proved nothing. Now 
the very statement of that proposition is enough to startle the 
understanding, because it seems very strange that there should 
be in the State a Church at all, or a Clergy, an educated body 
of men supposed to be learned in divinity for the discharge of cer- 
tain duties, under certain control, and subject to certain responsi- 
tnlfties, and deriving their authority under a certain solemn form 
of ordination from Episcopal source, if at the very same moment 
every other body of men in the state, and every particular sect 
that exists now or may exist hereafter, can nominate and appoint a 
Teacher who, when nominated and appointed, is at once in Holy 
Orders, for the purpose of marrying members of the Established 
Church. That is the proposition which my learned friend broached, 
but for,which he forgot, in the hurry of the moment, to refer to any 
authority in support of. I referred to a passage in the last argu- 
ment, wnen my Lord Chief Justice was not here, to show what 
the Presbyterians themselves (a very respectable and excellent 
body of men, whose Clergymen have here assumed the right of 
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marryi&j^ ay owed members of the Church' of England) QnMwi^Bmnnm, 
thidL of the Church of England in its forms and cereiaonies, ^"^J*™* 

and of its marriage ceremony. I quoted a passage frcoh a L 

pamphlet of Dr. Stewart, an eminent member of the body* ^'- ^ Wt«id«*i^ 
m which he gives this description of our Church and its -^''p™*'**' 
Rituals* It is in a pamphlet entitled '^ A Review of Dr. Miller's 
Judgment in Lemon v. Lemon, and the Argutnents of Mr. White- 
side m the Qiicen u Smifch, by Dr. Stewart^*' [Mtads thepame^ le^* 
m^«, p. 30.] Now, the proposition to be maintained by my learii^d 
firiend^ Mr. Brooke, will be this, that ^t the same tiniB that a gen^ 
tiemaa entertaining these opinions, disclaiming all Episcopal 
authoritv', disavowing its sacredorigin, designating the fonn'ef:tiu.i 
Established Church unintelligible,unseriptursi,an(!hiibsurd, beeauso 
he is a Pnesbyterian Minister, may, and baa a right'to uutrry, in 
defiance of all these forms and 'Regulations of i the EstaUisfaed 
Obfurch, the members of «that Churoh.^ > Now, in the first instance, 
I sntHnit that the only person who can be considered an ordained 
Clergyman in Holy. Orders, is a person who has received Episf 
eopaiopdinatioii. • The question is not whether a parti eular -seot 
may draw a particular conelusionfrom particular texts in ScriptuM; 
I myself think that there is> no textin Scripture for a sect of Jmn^ 
pers to i4)poiitt a Teacher, and tai^w that he is a» well ordained 
as* a Minister deriving under Episcopal sanction.; but that is not 
the question^ The question • is, who ' is > the* ordained > Minister 
recognised by our law ? I refev the Court, as I did on the fbrmer 
occasion, to a passage to show, the requisites for, a&d mode of 
ordination — Ayliffe's Parergony 402.> ^ The person who confers 
'^ Orders ought to be the proper Bnhop or Diocesan of the per« 
^^ son -to be ordained, or at least the person to receive Orders 
<< ought to come with the leave of his own Diocesan for bo doing/^ 
I also. refer to Mosheim's Eeolesias^ical History, vol. 1 p. 261^ 
in wliieh is contained an account of the rise and spread of 
Christianity in England«-^^[jR^Mlf.] — Now, the introduction 
of Christianity* into Britain istthere given,- and it is there perfeotly 
wdil proved that the first Bishop in England (St« Augustine) 
had received Episcopal ordination, and that he conferred ^it on 
others; from tbateource it is plaia* that the ordination of the 
Church of England has been derived tathe present day« Ayliffe's 
Parergon, 1 18 ; he defines the character of a Bishop, his rise, and 
power, and office in the Church. — l_Reads the passage as ante, 
3L] — He then goes on to show what things he may do before he 
is consecrated, p. 120; and in 125 he says-^^^Itis the Bishop's 
'^ province to consider and judge what number of Clerks is required; 
^^ and if he ordains any one that has- not a title, or wherewithal to 
'Mive on, he is obliged to maintain and provide for him ; but a Bis- 
" of another diocese ought neither to ordain or admit a Clerk 
**.'without the consent of his own proper Bishop, and withotit let- 
'/ ters dismissory.'^ These authorities show plainly what the 
practice of the Church of England has been ; and if we look into 
a few authorities as to the pmctaee-of the Christian. Church, we 
(WiU.find it Nearly established thai^Holv«Ordettl<M>utd c^nl^be 
conferred by a Bishop. — ^Riddel's Manual of Christian Antiqmties^ 
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Qvnii*«BnioB, 273. I refer also to Palmer's Origines LiturgicfiB, 249, 300, to 

TVws^erm, p|.oye the antiquity and essentiality of Episcopal ordination in the 

1 Christian Church, and he quotes a vast number of passages. He 

M^^*«^d*'* then gives a history and account of the Ordination Service, p. 302. 

'^^^**"**" A portion of these services were of great antiquity, and one Ritual 

of marriage was in use 800 years before the book was written. 
I refer idso to another leading authority. Potter on Church 
Government, 77, 88, 92, 94, 98, 103, 111 to 125, 128, 199, and 
201. I also refer to Wheatly on the Common Prayer, 95 and 
98 ; to the Reverend Archibald Boyd's Work on Episcopacy and 
Presbytery, and there is this fairness in the work of this eminent 
Clergyman, that he refers togiuthorities for the assertions he 
makes. He discusses this question as to the prevalence of Epis- 
copacy in the ancient Church, and you will nnd a short chapter 
on that, in page 119 andj^o^^. Now, I think more satisfactory evi- 
dence cannot DO got than this, which eminent persons, writmgat 
the other side of tho question, have themselves furnished, and I 
would particularly refer to pages 226 and 233 in the same book. 
The next portion of the argument urged at the other side was 
this, that at one time in the North of Ireland the Presbyterian 
Clergy were comprehended within the pale of the Established 
Church, and shared its dignities ; and the argument is this, that 
they were then in Holy Orders, and therefore are now in Holy 
Orders, and the manner Sir Thomas Staples took to prove that 
struck me as a little singular. He stated several instances, and 
named several Presbyterian Ministers who had been ordained by 
several Bishops, and he stated the time and place of ordination : 
that was an odd mode of proving that they were independent of 
Episcopal authority, and that they had, by some previous ordi- 
nation, the character of being in Holy Orders. He states an 
historical fact, that after the troubled times, when these gentle- 
men had got possession of these livings, there were several Pres- 
byterian Ministers in possession of Church livings in Ireland, and 
that Bishop Taylor and other great men being desirous of securing, 
if they could, the co-operation and assistance of many good and 
virtuous men, who were in .the Presbyterian Church, offered 
them the option of accepting Episcopal ordination or not, 
and that, if they did, then they should remain in undisturbed 
possession of their living ; some did accept of the terms, and 
remained in possession of their livings, and this destroys the 
argument of Sir Thomas Staples, that such Ministers, before they 
received Episcopal ordination, were in Holy Orders. — [^SirT. 
Staples. — I stated that the ordination was effected by the Bishops, 
assisted by the Presbyters.] — I did not say that my learned 
friend said the facts he referred to destroyed his argument ; but 
if the fact was so, that several Presbyterian Ministers did accept 
of ordination from the Bishop, the fact that they received it from 
the Bishop, in the presence of several Presbyters, makes nothing 
for the argument, because there always have been Presbyters or 

Priests assisting the Bishops [Crampton, J. — The meaning is, 

that the Bishops, respectmg the character of these gentlemen, 
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called on them, as associate Presbyters, to assist them in ordaining Qmi^uBmnm, 
oyer again the Presbyters who were in possession of these livinffs.] '^^I*'^ 
I now refer to Bishop Mant's History of the Church of Ireland to — ; — ; 
show how these persons got into possession of the Uvings, 1 vol., p. JJ'* ^^^'^** 
453. He gives a particular account of two of those Presbyterian 
Clergymen, a Mr. Robert Blair, and a Mr. John Livingston, 
whose mode of ordination and admission into Church livings is, 
on their own showing, (for he gives extracts from their lives 
written by themselves or their iriends,) anything but creditable 
to them. — [^Reads pages 453,454, 456,457.] — [Crampton, J. — 
There is a great difference between the Episcopalian and Presby- 
terian historians. The one hisiprian (Mant) represents the 
Bishop as the principal, and the Presbyters as assistants ; and 
the oUier (Reid) represents the Presbyters as the principab, and 
the Bishop as assisting.] — We will give the other side the benefit 
of the difference, and let us see what they will make of it. In 
466, we have an account of Mr. Livingston's ordination, '' who, 
*' in consequence of his opposition to Prelacy was silenced by 
'* Spottiswood, Archbishop of St. Andrew's, in 1627, but still 
'^ continued to preach in Scotland, occasionally, and by stealth : 
'< his settlement in any parish being constantly opposed by the 
'* Bishops; he, however, likewise bad an opening in Ireland ; and 
'' his mode of procuring a free entry into the ministry is thus 
'' described by himselu—l^Reads it,'] Now, what took place 
afterwards ? This learned prelate describes what passed at the 
restoration of the Monarchy; he says, p. 621 — '' By the resto- 
'* ration of the Monarchy, the law for regulating the ordinances 
'* and ministrations of the Church which had been arbitrarily 
^' precluded from operation and kept in a temporary abeyance 
^* by the usurping government, but which had not been annulled 
'^ or superceded by any other legal Enactment, was of course 
'' restored to its former rightful jurisdiction/' He then refers to 
Primate Bramhall, and the mode he took to man^e his clergy. 
Copying from Vesey, afterwards Archbishop of Tuam's Life of 
Primate Bramhall, ''When the benefices were called at the 
^' visitation several appeared, and exhibited only such titles as 
*' they had received from the late powers. He told them they 
were no legal titles ; but in regard he heard well of them, he 
was willing to make such to them by institution and induction ; 
'' which they humbly acknowledged, and entreated his Lordship 
" to do so. But desiring to see tneir letters of Orders, some had 
*' no other but their certificates of ordination by some Presby- 
*' terian classes, which he told them did not qualify them for any 
preferment in the Church ; whereupon the question was asked, 
are we not Ministers of the Gospel? to which his Grace 
'^ answered, that that was not the question ; at least, he desired 
^* for peace' sake, of which he hoped they were Ministers too, 
'' that that might not be the question for that time. ' I dispute 
" ' not,' said he, 'the value of your ordination nor those acts you 
<( * have exercised by virtue of it; what you are or might do here 
*^ ' when there was no law, or in other Churches abroad. But 
'' ' we are now to consider ourselves as a national Church built by 
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'** law, whick aaDO&g ^her ihingg tftkes' ehie£carer' to ))eeBteifte 
^^^Sil*^' "^^ * about ordination; and I da not know bow yon-oottld recover 

" * the means of the Churob, if any shoaldrefuse to pay you your 

ifej^tead^'e « , ^i^^g^ jf y^>^ ^^ ^^^ ordained aa the law of this Church re^ 

** 'quiretii, and I am desirous that she may have your labours, 
'^ 'and you such portions of her rerenues as shall be alLotted to 
^ you in a legal and assured way.' By this: means he gained 
such as were learned and sober, and for the rest (he says) it 
waa not much matter/' In page 126, the learned Bi^q^ 

fives an< aecount of tho mode i the celebrated JevlBiny Taylor^ 
lishop of Down, took with the Presbyterian Cloi^ymen at ihat 
time. — l^Reads the passageJ] Now, how a reference te the history 
of that time assists the argument at the othw side, I am unable 
to discover. Some certain persons irregularly got into certain liv»> 
ings at a time >t hen there was no law in 4he country, but wihen the 
law is restored, the Bishop offers thcok ordination* that ihey may 
retain their livings; seme aocepted it, and others did noL 
But were those who refused Episcopd ordination treated as 
Ministers in Holy Orders ? No, they were not, but becsose 
they were not in Holy Orders, tiiey were expelled from' the 
benefices and the livings were given to others, who did fill the 
character of Clergymen in Holy Orders aco<H*ding to our law. 
1 have now disposed of the cases and instances in which Pres- 
byterian Clergymen appear to have been in possession of livings 
in the North of Ireland, and we come to another head of the ar*. 
^ment, which is this, that the presence of a Priest or Clergyman 
m Holy Orders at the celebration of marriage has always been re- 
quired by our law ; and the first question, I ask, is this, hasitbeon so 
from the earliest time of the Christian Church 1 1 submit it has ^ and 
I say, a mere contract, followed by cohabitation^ is not actually a 
marriage, but that the presence of a Priest in Holy Ordersis neces- 
sary for the celebration of marriage by the common law of England . 
I will first show what was the practice of the Christian Church 
on this subject all over the world, and what it was in England 
from the earliest time to the present day. I submit, that from 
the earliest time, it was the universal practice of all countries /to 
consider marriage a religious ceremony ; Ayliffe's Parergen^ 364, 
Pope EvaristuB (who flourished in the year 110) in writing to'the 
African Bishops says — '^ That marriage ought not to be con- 
^* traeted in a clandestine manner, for marriage (says he) is no 
'' otherwise lawful . but when » the wife is denianded of such 
^persons as seem to have the gevemment and domisiion o^rer 
'^the woman's person, and who have the care and guardianship 
*^ of her ; and unless she be espoused by ihe eonsent of her 
^* parents and nearest relations, and be endowed according to 
^ law, and likewise at the time of her nuptials receives tiie 
'^ sacerdotal benediction^ according to custom^ by the means of 
'< prayer and- oblations, and be also given in marriage by her 
paranymphi (as usual,) such a marriage is declared unlawful 
by thecanoti law. And this was the ancient way lof celebrating 
legal- maipriag^ ift the diur0h,'for othemviae^tibef aw^-mily 
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'^'tiiaft bnr. are rathef t^mbd aduUeria^ stupra^- and cordvhemiai guuv'tssiiaB, 
^ than lawful marriages. * Let no believer or Christian, of what ^^l^^^'^' 

*^ ' conditioa soever he be, presume to celebrate wedlock in pri- 

" * Ta*e, but let him publicly marry in the Lord, receiving th^ ^- ^g^^*^*" 
*' * benediction of the Priest/ says the text of that law." In ^^^^^^ ' 
Martene de Ritibus, book 1, cap. 9, art. 5, page 127, will be 
foand a collection of old Marriage Rituals^ from the eighth te 
the thirteenth century, by which it will be seen that marriage 
was adopted as a religious ceremony in this country. I omit 
reading the passages from theRituals. — [Pekrik, J. — Do these 
rites differ materially from that in the Liturgy of the Church 
of England?] — Not very much; the Rituals direct the parties 
to have the benediction of the Priest, and it directs the parties 
to appear before the door of the Church. I refer now to 7 
Bkigluun's Antiq. of the Christian Church, book 22, ohap« 4, 
sect 1, pp. 327) &28, (London Edition, 1840.) It is an inte- 
resting chapter, for it enters into the ceremony of marriage, how 
it was celebrated by a Minister of the Church from the very 
beginning ; and your Lordships will see he discusses the opinion 
of Selden, and gives all the passages in the notes ; he seems to 
treat the subject fairly and accurately, and gives every passage 
that can possibly tell affainst his own view, showing what has 
been the ancient practice of the Church. — [Cmmsel here read 
several pages from 7 Bing.Ant, of the C/irisHan Church, from page 
327 to337.] — Both Bingham and Martene, as I before mentioned, 
give passages from different writers as establishing the custom in 
Africa and Europe to treat marriage as a religious ceremony. 
This was also introduced into England, where it became the 
practice and law after the introduction of Christianity amongst 
the Saxons. Palmer's Origines Liturgic®, vol. 2, cap. 7, 208 »; 
he says — '^ There can be no reasonable doubt that the office of 
** matrimony has, from the earliest period, been performed by 
"the Ministers of the Christian Church. Tertullian asks, 
*' * How shall I sufficiently deckre the happiness of that marriage 
^* ' which the Church makes, the oblation confirms, and toe 
' benediction seals ?* We find (he goes on to say) frequent 
mention made of the benediction of marriage, and of the 
rites which attended it, by Ambrose, Augustine, Gr^ory, 
'' Nazianzen, Chrysostem, and other Fathers and early Councils." 
He proceeds then to consider the office of matrimony according 
to the English Ritual. It appears, from looking into the old books, 
that there were two Rituals used, in particular, Salisbury and 
York ; and that a great part of our Ritual is taken from these, 
which shows the length of time the religions ceremony has been 
in nse. He gives the extracts from the manuals of Sahsbury and 
York, and it will be found, on reference to them, that they almost ip 
words correspond with* the Ritual of marriage now in use in nnr 
Ohurch. Andh^saydtheflrst part of theoffice was anciently termed 
*' the espousals," and took- place soaoe time before the actual 
eelebration, after which- the articles c^ agreement were made^ and 
^e ring and othbi^'glfts^'wei^ jgitren. lafii 214, he ttjra^tbat Ahe 
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OvBM'tBMOH. marriage, is of ancient use in the English Church, and appears in 
'^Ui%^' the Rituals of Salisbury and York. We will find, too, in the 

L preface to the Book of Common Prayer this allusion to these 

Mr. Whiteside's Rituals : — " Wheroas heretofore there hath been great diversity 
'*^**™*" ■ " in saying and singing in Churches within this rSalm, some fol- 
" lowing Salisbury use, some Hereford use, and some the use of 
" Bangor, some of York, some of Lincoln ; now from henceforth 
'' all the whole realm shall have but one use." At whajb time 
these Rituals first came into use, it is not easy to determine ; but 
it is well known that Bishop Osmond altered the Salisbury 
Ritual in the 11th century, 500 years before the Reformation, 
And thus we see that 500 years before the Council of Trent 
there was a Ritual resorted to for the marriage service in Eng* 
land. I submit these authorities show that tne practice in the 
Church of England was, that a religious ceremony should take 
place, and be celebrated by a Priest. The next question is. 
What did the common law require ? I will show what it did 
require by immemorial usage, and immemorial usage is the com- 
mon law itself. I can show that the sacerdotal benediction was 
expressly and repeatedly declared to be necessary in the earhest 
times of our history. In WiJkins's Concilia, vol i., 267, there is 
a constitution of a very early date, a constitution of the Council 
of Winchester, in the year 1076, and it was thereat positively 
ordained that no one should marry, or give to be married, his 
daughter or relation, without the Priest's benediction, and if not, 
that it should not be lawful matrimony, but fornication. ** Pre^ 
'< terea statutum esty ut ntdlus JUiam suam vel cogrwtam det alicui 
*^ absque benedictione sacerdotali; si aUter fecerit^ 7um est legitimum 
" coiyuffiuniy sed ut famicatorium judicabilur," But the Record 
Commissioners have published a complete collection of the ancient 
laws, translated by the most eminent scholars : the volume is in 
the Queen's Inns Library, the original Saxon laws are in one 
column with the English translation in another. I refer to pp. 
108 and 109 as showing what the Saxon laws were as to the 
solemnization of marriage. Article 8 is this, '' At the nuptials 
" there shall be a mass Priest, by law, who, with God's blessing, 
" shall bind their union to all posterity." Now, I submit, that 
if we look at the evidence of our legal customs, and the decisions 
of our Judges, in all parts of their judicial history, it will appear 
that the law has always required the presence of a Priest, and has 
denied the consequences of lawful marriage, when not had and 
solemnized in the presence of a Priest. It appears to have been at 
first required that the ceremony should take place in a Church, 
and that it was not a valid marriage if performed elsewhere, but 
now we do not go that length, though it is necessary to have the 
presence of a Priest ; however, it will be better to refer to 
authority before I urge my reasoning on the subject. In Fox- 
croft's case. Rolls Abr., 359, it is also reported in 4 Viner, 
218, Title '^ Bastard," {ante, 35) ; the marriage was held void 
because it was not celebrated in a Church or Chapel, but that 
law seems to be relaxed, and the ministration of a Priest is all 
that now is required, RoL Abo Tit. *' Bar. and Feme/' plac. 341, 
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Perkins p. 106, s. 306. In reference to the subject of dower ad ^■?*!**^"*^ 
ostium ecclesi€Bj we may refer to the formerly universal practice 1842.*'^' 
of endowing at the Cnurch door, and how strongly that cor- — ■ — 
roborates wnat I have said before as to the celebration of mar- JJL^^* ' 
riage as a religious ceremony. Wheatly on Common Prayer, 
408, cap. 12, section 2, says, *' Persons to be married are to come 
into the body of the Church." If it was merely for publicity 
that this was required, it would answer as well to go to a bam, 
or any other place, and the parties might as well stand at any corner 
of a street as the centre of the Church. If we refer to Littleton, 
section 37, he tells us, " by the common law, the wife shall have 
** for her dower but the third part of the tenements which were 
" her husband's during the espousals," and sec. 38, " Also there 
" be two kinds of dower at the Church doore, and dower called 
" dowment by the father's assent." These sections corroborate 
the proof already urged, to show marriage a religious ceremony, 
for they assume this, that the people went to the Church to be 
marriea, and if they did, it is not unreasonable to assume that 
they were married by a Priest. Coke Littleton, 34 a., " Et 
'* sciendum est quod haec constitutio fieri debet in facie ecclesi® 
'' et ad ostium ecclesisB ; non enim yalet facta in lecto mortati 
" yel in camerd,, vel alibi uibi clandestina fuere conjugia. For 
" the law requires that this and like matters be done publickly 
" and openly ; " for this he quotes Bracton, lib. 2, c. 39, and he 
further says, ^'Affidare est jidem dare affiance or sponsalUiey 
*' and is deriyed of this word, (spandeo) because they contract 
'^themselves together; et idea sponsalia dicuntur futurarvm 
" nuptiarum canventio et repromissio. But this dower is after 
** marriage solemnized, and, therefore, this dower is good with- 
" out deed, because he cannot make a deed to his wife. For no 
'' assignment of dower ad ostium ecclesice can be made before mar- 
'^ riage, for that before marriage the woman is not entitled to have 
" dower." Hargraye has a note on that passage (note 2). " This 
'* explanation 01 affiance or sponsalia is conformable to the strict 
^' sense of the word among the civilians and canonists, but our 
'* law books, as Mr. Swinburne long ago observed, use affiance 
*' and marriage promiscuously for one and the same thing." So 
the writ of dower, Fitz. N. B., 148, " command A that he render 
" to B, who was the wife of C, 100 acres of land with the ap- 
" purtenances in N, of which the aforesaid C, some time the 
*' husband of her, the said B, endowed her at the door of the 
" Church when he espoused her ; " these references clearly show 
that the husband was to endow the wife at the door of the 
Church, and I cannot understand why he went to Church if the 
marriage was not a religious ceremony. I say, it is plain from 
these references that marriage was performed by a Priest by cus- 
tom at a Church or Monastery ; and such a celebration of mar- 
riage only had the consequences of lawful marriage. In Weld and 
Chamberlain, 2 Shower, 300, {ante 36)^ the validity of the marriage 
is put, not on the grounds that the words used by the husband 
amounted to a contract/?^ verba de prtesenti (which they however 
certainly did), but because they were repeated after a Priest in 



QvBvir'BBftvcii, RcHj OvdevB, but there was no nltimato deoikion in tfadi 

TrinHvTerm, case* . In Holder and Dickinson, 1st Freeman, 95, (also 

L reported in 3 Keble, 148, and Carter, 383,) it was held, 

Mr. Whiteside's that it was necessary in an action for breach of promise of 
lyiment. marriage, for tho Plaintiff to allege that she offired hersdf 
to the Defendant in the presence of a Priest^ but the Court 
will see, on reference to the case, that the opinion of the 
Court was, that a Priest was necessary for the celebraiion of 
marriage, which also appears from Tarry w. Browne, 1 Sid^ 6* 
In Sir R. Paine's case, Sid. 13, it was said by Wyndam Sargoant^ 
*^ that if a man contract with a woman to marry her, and marries 
'^ another, and the first sues ift the' Spiritual Court, and by son- 
'^tence the first marriage is adjudged null, then the man and 
** woman are baron and feme, and he said that Noy, Attorney- 
** Qoneral, held in Mr. Harrison's lecture in Lineoln's-Inn, that by 
'^ the sentence, tho man and first woman were complete baron ana 
''feme without any solemnization/' but Twisden, J., denied that 
doctrine, and said, that the marriage must be solemnised before 
they could be complete baron and feme. And in Perkins, sec. 194, 

f. 39, there is a distinction taken betwen marriage and contract. 
Reads as ante 36.] The next section shows what the meaning 
of a contract is, (195,) — " It hath been holden that if a 
'* man contract himself to a woman, and et postea cognovit earn 
*^ carnaliter, and afterwards enfeoffs her of a carve of laad, 
'* and puts her in seizin thereof, and afterwards marries her m 
**" facie ecclesitp, this feoffment is void, because it is made post 
^^Jidem dcUam et camalem copulam^ et sic tangeram uter vinmi et in 
nxorem ; but at this day, if such a feoffment be made, it is good 
enough." Why ? because a contract of marriago^^/^ne^^n^'or 
de futuro did not make them one person in law. Perkins goes 
on, •* But after the marriage celebrated between a man and 
•* a woman, the man cannot enfeoff a woman, for then they are 
^ as one person in law." So sec. 30(i. [^Reads it, vide ante, 36.] 
Hale's note to Co. Lit., 33, a N. 10.* Comyn's Dig., Title 
'* Baron and Femo."B. 1. — **So by the common law, till the 
** marriage be solemnized the wife cannot be endowed ad ostium 
" ecclesuB*** I now refer to Fielding*s case in 1704, before the 
Marriage Act : it is reported 5 vol. State Trials, p. 615 ; and 
in 14 vol., 8vo., Ed., 1327, The entire question in that 
case ■ was, whether the marriage was performed by a 
Priest? {^Reads the cane.'] Bacon's Abridgment, 4 vol, 
581, 5th Ed., letter C, Title '•Marriage and Divorce," *' In 
"order to make the marriage complete, so as to entitle 
'•the wife to dower, the issue to inherit, &c., the same mnst 
" be celebrated in facie ecclestee; and, therefore, the private con-* 
" tract, without the Pl'iest's blessing, makes no marriage, 
"though such contracts may be enforced in tho Spiritual Court.'* 
Note — ** Before the time of Innocent the Third, *' The man 
** came to the house where the woman inhabited, and led her 
"home to his own house, which was all the ceremony then used,^' 
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" ^acMoor 1 W.-per GloMioghftiDi. doctor of the bifil Ian? ai-gii^iidoi »«»»••»■»«% 

" Marriages in England during the Usurpation were soleouiized ^^'^j^^' 

*' brfore Justices of the Peace, but for what purpose this iioveltj 

"was introduced, except, to degrade the Clergy, does not ap- 5l '^^^**'' 

"pear." SmithandMaxwell,! Moody, N.P.0.,8i. Itwasaques- '^'^•"' 

tion as to the validity of a marriage in Ireland ; there would have 

been no dispute in the ease, if a contract were sufficient; theve was 

incontestible proof of a contract^ but the e?idt9Qce gi^en was 

that a Priest was present ; and there beii^ suffideot evidence'cf 

that, the Court held the marriage to be proved. There was a later 

case, the King v. The Inhabitants of Bathwick, 2 Bar. and AdoL, 

639. {^Reads the case^ vide 072^38.] And I call the particu** 

lar attention of tho Clourt to the note to that case in p. 64 h [^fCuk 

Ofite, 39.] I refer alsoto Shelford's work on Marriage, 3 1 ; Rogers's 

Ecclesiastical Law, 506; and Stark on Evidenee, 698. In a note 

he says, '* Before theMarriageAct^2GOeo.ii.,c.3d, itwas essential 

'^that it should be solemnized by a Priest." In the course of 

tho argument in the Queen v. Smith, 2 Crawford and Dix, 

Circuit Cases, 339, Judge Torrens mentioned a c^e on Circuiti 

Lessee Vomer ix, Robinson, whore Judge Fletcher held thbt a 

contract per verba de prmsenti was held not to be a marriage ^ olL 

Now these authorities establish my proposition^ that it has beeft 

the opinion of the Judges that a solemiusation of marriage 

by a Priest was necessary at common law. I now propose 

to examine the anthorities bearing on^ the subject in taH^ 

nexion with tho ecclesiastical law. It has been said, that 

although a marriage not celebrated might not ;> give a right 

to dower, yet that it was good for other puvposes. Howeves^ 

there is no doubt of this position^ that in real actions, when the 

question of bastardy primarily arises, it must, like the question 

of dower, be determined by the Bishop ; and there can bp no 

doubt that the issue of such a marriage would be a bastard* 

Ayliffe's Parergon, 106, 107, 109, 110. [(MuMsel read tkese 

passQjpsi as they ant^t tmt ante^ 40l] The question of. bastardy 

must be tried by the Bishop, 9 Rop., 26 B. ; and, at law, ou the 

certificate of the Bishop. Now, it is admitted, that if it betined 

by the Bishop^ he would hold the children of suisk a marriage 

iMkstards. What is contended for on the otiier side is, tbait 

in- one place, that is. the Courts of common law, the issue of'sucb 

a marriage woold be legitimate, whiht in another Court (the 

Spiritual Court) they would be bastards. It appears from the. 

passages I hare refersed to, that the inheritance will be decided 

aoeprding to 'the finding. of the ^Bishop on the matter referred^ to 

him by the vules of the common law, and to be tried by tbe.com«« 

mon law rules« . And in taking the dmtinotioa between general and 

speml bastavdy^ — fiert^ in respect to matrimony (Ayliffo, 110/) 

The question is triod, what is legal marriage? and the Bishop 

would decide, if there wsfi no kwfiil marriage, that thediildren wpre 

bastards, — ^Glanrilie; iib. i, -o, 14^ p; 57y and Beames's Transla* 

tion,"lBO, ^p. 13. TJ\e writ in^ sueh case is giyen from the King 

to l^e Avchbishep. ' Jt'is ^rious that -Pcmei. Alexander ithe 

Thirds IB liBe,iaadea)fodilftutiM/4l^ 
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Ouxbh*0Bbhch, matrimony of their parents should be held legitimate, as well 

mir^' as those born after marriage. But we find that was never 

'- adopted in this country ; and it w^ when it was attempted to be 

Mr. Whiteside's introduced here, that the celebrdlid answer was given by the 
^^^ * Barons to the Bishops, *' NoUvmus leges AnglioB mutare^^ which 
proves thaiiyfc was not in the power of the Bishops to act other- 
wise than according to the rules of the common law ; but because 
they could not do it at common law, they apply for leave to Par- 
liament ; and the Barons answered, they would not suffer the 
laws of England to be changed, which would not yield to the 
canon or civil law, but acted on the old principles of the 
common law, by which nofie but children after ma^iage could be 
heirs to take land according to the common law of England. 
I will not dwell on a case in which thMP was much learning 
exhibited, — Doe dem Burtwhistle v.Vardi^d Bar. and Cres., 438 ; 
6 Bligh's New Series, 479. 1 Scott, N. R., 728, and 6 Bing. 
New Ga., 385. The decision in that case by the Queen's Bench, 
and which was afterwards affirmed in the Lords, was, that a child 
born in Scotland of persons who were not married until after the 
birth of that child, though legitimate by the law of Scotland, yet 
could not inherit property in England by the law of England. Now 
I think the authorities I have cited on bastardy, show that the 
common law referred it to the Bishop to be tried. Why ? Because 
that by our law the benediction of the Priest was necessary, — 
that marriage was a reUgious ceremony, — and a Bishop was con- 
sidered to be more "cognizant of the sufficiency of the marriage 
than any other person, — and he would only decide that to be a 
lawful marriage which was celebrated by a Priest. As to 
marriage in a temporal Court, it arises only incidentally, 
BB in Uie trial of an ejectment ; and then the temporal Court 
has power to decide that point, which is necessary to the ulti- 
mate decision of the matter then before it; but it would be 
an anomalous proceeding, that where, by the rules of the com- 
mon law, there is a Court existing, recognised, and admitted to 
have authority to decide as to a marriage, whether a person is 
married or not, and to which it should, if it arose directly, be 
referred, that if a question comes incidentally and collaterally 
before a Court of common law. in its way of trial of another 
question, it would proceed on grounds utteriy and diametrically 
different from those on which the Court, which has peculiar 
jurisdiction over that particular question, would act. I will refer 
now to a few passages in Swinburne on Espousals, pp, 1, 2, 9, 
13, 16, 108, 233 — l^Reads these passaffeSy as ante^ 41, 42, 43.] — 
Now, three things, viz. : the legitimacy of the issue, the right 
of the husband to the wife's goods, and the right of the wife to 
dower, all flow from a lawful marriage ; and yet none of these 
consequences result from a contract, which ^s the strongest 
argument that can be adopted ; to show that such a contract 
is not a marriage. — [Burton, J. — All these authorities go to 
show that though a contract per verba de prcesenti may be called 
a marriage in the common sense, yet many civil effects of lawful 
marriage do not follow from it. But what dvil effects do flow 
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from it ? The only one I can find is, that it is not releasable, QiTBBv*tBBvoa» 
and if I understand the language of Lord Holt, it is not releasable. ^*'*^^*^» 

in law. If it has no other civH effect it can hardly be said to be a !^ 

marriage.] — I do not find a^ other. — [Burton, J. — The only Mr. wwtMide'i 
other question would be, whether by such a marriage, an indictment -^'^S'™*"*- 
for bigamy can be sustained.] — I will refer to some Mthorities on 
the question, as to the rights of the parties in the Ecclesiastical 
Courts, audi willrefer to a book of the highest authority in our law. 
Sir Thomas Staples said that there was no authority on one part of 
the case, on which I beg leave to furnish authority which will be 
satisfactory to the Court. Comyns' Dig., Bar. and Feme, B. 1, 
Title " Marriage" — ** If the marriage be not conformable to the 
''ecclesiasticstfUtw the husband shall have no rights by the 
*^ ecclesiastical law ;^fli if the marriage be in a separate congre* 
'' gation, by their JPjAcher, who is a layman^ the husband will 
" not be entitled to administration." I call your Lordships' 
particular attention to the same Book, B. 6 — '^ Who are husband 
*'* and wife ? If a man marries a woman pre-contracted, they 
'' are husband and wife till divorced." The passage B. 1 
may be evaded, but it is not so easy to get rid of the second pas- 
sage. I expected Sir Thomas Staples would have addressed some 
argument in answer to a question which was asked by a member of 
the Bench, (Mr. Justice rerrin.) Suppose there was a contract 
between A and B, a man and a woman, and after the man A 
marries another woman in facie ecclesuB, what effect has that 
pre-contract on the subsequent marriage ? I do not refer to 
it as stating any opinion of the Bench, but as requiring dis- 
cussion and argument. To this Sir Thomas Staples said in 
answer, that the marriage in facie ecclesicB was void and re- 
quired no sentence to make it null and void, and required no 
divorce, but to sustain his answer he did not. attempt to cite a 
single authority. He was boxmd to show what effect pre-contract 
had on the subsequent marriage ; and Lord Coke says, they 
would be man and wife under the second marriage until divorce 
or sentence. How can any man say that the contract makes 
them man and wife ; for if by virtue of the pre-contract they 
are husband and wife, and she afterwards marry another in facie 
ecclesuB^ how can it be that '' she and the second husband are 
" lawful man and wife until divorced." Why are they so ? be- 
cause the contract is not matrimony and never was ; but it could 
be made the means of setting on foot a suit in the Ecclesiastical 
Court, to have a sentence that the marriage in fade ecclesics shall 
be null and void ; and when that sentence is had, and if there 
be solemnization of the marriage under the sentence, then, by 
virtue of the sentence and solemnization the intermediate marriage 
becomes null and void ; but if there be no suit instituted, and one 
of the parties dies, the marriage in facie ecclesuB remains valid, and 
there is no mode of impeaching it ; then a contract cannot be a mar- 
riage, for if so, in the case I have put» the man would have two law- 
ful wives at the same time. Sir Thomas Staples constantly refer- 
red to Bunting's case, 4 Co. R., 29 : and Moore's Rep. C. Ca.,303, 
the whole case as translated from Moore's Reports, is set out in 

K 
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qubbicbBbvoh. the 6th volume of Colly er's Church History. The decision in that 
iuz^""' case was, th^t by virtue of the sentence and marriage had in 

pursuancis thereof, the children by relation back to the time of 

*^^^i*«i<J«'» the contract were legitimate. In answer to a question from the 
■^^^^™'*^ * Bench Sir T. Staples stated, that without any sentence in the 

Ecclesiastical Court at all, the subsequent marriage with Tweed 
was void ; he said so, but he quoted no authority ; he relied he 
said on that case ; but what were the facts in that case ? There 
was a contract, then an intermediate marriage, then a suit to 
get rid of the last marriage : the Court decreed that the first 
contract should be carried into execution, the marriage is solem- 
nized, and on that state of facts Sir Thomas Staples rests his 
case. Why it disproves his case. It shows that if there be a 
contract with A, then a solemn marriage with B, and the con- 
tract with A be enforced by sentence in the Spiritual Court, and 
a marriage had in pursuance thereof, that then the contract be- 
came what it was not before, lawful matrimony, it therefore 
follows that until such celebration is decreed the contract was no 
mamage, otherwise there would be no occasion to go into the 
Spiritual Court, or to take any proceedings whatsoever. Sir 
T. Staples said, that a contract per verba de prcesenti was actual 
marriage, and that if either of the parties afterwards had a mar- 
riage solemnized between him or her and another person, such 
marriage was void, and ho referred to Elliott ». Gurr, 2 Phil., 
16 to 23 ; but that case signally disproves Sir T. Staples's posi- 
tion ; it simply decides that a voidable marriage cannot be 
rendered void after the death of either of the parties. Sir T. 
Staples relied that a pre-contract rendered void a subsequent 
marriage religiously celebrated; but that case decides such subse- 
quent marriage to be voidable only, and that a suit to avoid it must 
be instituted m the lifetime of both the parties. And so the passage 
which was read from 3 Ins., 88, also proves the reverse of tlmt 
for which it was read. Lord Coke's proposition is, that if a party 
enter into a marriage which is voidable by reason of his pre-con- 
tract, and then marries again, he is guilty of bigamy by reason of 
that voidable marriage. — [Burton, J.-^The ai£Ference between 
the marriage there and the contract deprcesenti is, that the former 
is voidable whilst the latter is not void but imperfect.] — [Cramp- 
ton, J. — Sir T. Staples only relied upon that passage to 
show that a marriage de facto was sufficient to sustain an indict- 
ment for bigamy, and that the facts of this case showed a mar- 
riage defactoJ] — On this part of the case it is better to dispose 
of the few cases which were cited against us. I have already 
considered and discussed Bunting v. Lepingwell, 4 Co. R., 29, 
and Elliott v. Gurr, 2 Phil., 16 ; and Hutchinson v. Brookebank, 
3 Lev., 376, is I think against the Crown. In that case a pro- 
hibition was sought to restrain proceedings, instituted in the 
Spiritual Court against the Plaintiff, for fornication, in living 
with a woman to whom he had been married in their own con- 
gregation, they being Dissenters. The parties sought to bring 
themselves within a remedial Statute, (the Toleration Act,)and the 
prohibition was granted^ to try the right ; but if the contract 
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itself WAS miamagOy all the discussion about the Statute was quksh'sbkicb, 
useless. That was a case which I intended to have quoted, to ^*^i^2^*^' 

show that a contract did not constitute legal marriage ; but at L 

all events how does it prove the right of a rresbyterian Minister Mr. whitcttde'i 
to celebrate marriage between two Episcopalians, or that a mere -^^^x^^®'^'- 
contract per verba de pr<Bsenti makes marriage, and that case was 
decided long before Hay don v. Gould. — [Pbrrin, J. — Haydon 
V. Gould is referred to in Viner's Ab., as Haydon's Case, R. 
S. L., 4.^] — Sir T. Staples said it was true that the Ecclesiasti- 
cal Courts onl^ recognised one form of ordination, but that the 
common law did not confine itself to ordination as recognised by 
the Ecclesiastical Courts, but that it recognised every decent 
form of ordination, which might prevail ; as to this, I refer to 
to Mauby v. Scott, Orlando Bridgeman's B., 229. It was an 
action for goods furnished to the Defendant's wife, whilst she 
was living separate from her husband ; he refusing to allow her 
to live with him ; and the facts were found in a special verdict — 
\_Reads itJi Sir O. Bridgeman says, in his Judgment, p. 236. — 
*' In case tne husband will not allow maintenance or a living to 
" his wife, the husband is compellable to it, by the ecclesiastical 
" law.^' And he says, same page, that the Courts of law ought to 
take notice of the constant practise in the Ecclesiastical Court ; 
and in p. 243, he held, that if ecclesiastical or marine matters 
came before the common law Judges, that they must take notice 
of the ecclesiastical or marine kws ; and p. 246, he says, " It 
^' is objected, that we give by this too great a latitude to the 
*' Ecclesiastical Court, but it is to be presumed that they beiujg 
*' Judges of the cause will do that which is just and right, especi- 
'' ally in those cases which are in the peculiar audience of the 
'' Bishop himself, but if they should exceed their power, the 
'* common law hath a superintendency over them, and grants a 
" prohibition." Now, that case shows to what extent the com- 
mon law notices the ecclesiastical law. Sir T. Staples read the 
form of ordination as used in the Pres})Tterian Church, from a 
book called, ** The Constitution and Discipline of the Presbyte- 
rian Church ;'* and he said, nothing could be more imposing or 
solemn ; and he referred to the form of marriage also. But that 
book proves that the ceremony of marriage as here performed, 
would have been condemned by the Presbyterian Church itself. 
The special verdict has found, that both the parties were Episcopa- 
lians; and the book to which Sir T. Staples referred. Title, ''Mar- 
«: — »> -. OT - 1 ^r J ?!. •_ _ x^^ Presbyterian law on the subje^ 

n in marriage any couple, exc< 
belong to his own congregatioi 
It also appears from tike verdict, that Mr. Kelso, for years had 
had no congregation at all, and he falls under another rule, in 
the next page of the same book, '^ The assembly does not con- 
" sider anv d^aded Minister, nor Minister suspended sine die, 
'' nor Probationer qualified to celebrate marriage." This gentle- 
man had no stipend — ^no congregation. — [Coampton, J. — ^Mr. 

* Hm R. S. L. in Viner hM reference to An old book published in 1726, in fi'vo ^uaef 
called '* ReMlings on the SUtate Lkw^ . 

k2 
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QunH'aBnrev, I^lso at the trial sta^ that he still considered himself to be a 

TrimUg^Term, Presbjterian Minist^ — But he admitted he had no charffe, 

' and he had dot^ nothing but marry for fifteen years, and by the 

ifewiiiteaidc'i law of the Presbyterian Church the character of Orders is not 

•^^^™^*"*' indelible, and when a Clergyman in that Church is degraded, he 

ceases to be a member of th^Synod ; but this verdict finds that 
for nine years Mr. Kelso hflrnot attended a Synod or Pres- 
bytery ; the marriage was in violation of all the rules of the 
Presbyterian Church; and yet it is contended, that according 
to the law of the Presbyterian Church this was agood marriage. 
Sir T. Staples has asked, '' How can a Protestant Clergyman con- 
tract marriage?" I do not know what he meant when he said that a 
marriage entered into by a Protestant Clergyman could only be 
sustained by the expansive principle of the common law, which 
opens its capacious hands to admit alf possible remedies for all 
contingent evils and mischiefs as they arise. He says, by the 
statute law a Monk cannot marry, and that there is no Act of 
Parliament enabling our Clergy to marry ; therefore, as the Act 
was not repealed, our Clergy cannot marry, but they can and do 
marry ; therefore, to enable them to do so, the common law has 
been altered. But does Sir T. Staples forget that the Articles 
of religion distinctly and emphatically declare that the Clergy of 
the Established Church may marry. These Articles are a part 
of the Common Prayer, and established by Act of Parliament ; 
so, that his argument on the expansiveness of the common law 

falls to the ground. [Crampton, J The Articles are not a 

part of the Book of Common Prayer.] The Articles are distinctly 
referred to in the 17 and 18 Car, ii., c. 2, (the Act of Uniformi- 
ty.) As to the observation that the 23rd Article admits of a lax 
system of ordination, it is not sustainable. [^Reads 2Srd Article.^'} 
Sir T. Staples said that it is admitted by that Article that all 
other congregations had the power of choosing their own Minis- 
ters, and of sending them forth as •Priests in true and Holy 
Orders. Nothing but the ingenuity of Sir T. Staples could have 
drawn such a conclusion from this Article, " And those we ought 
" to judge lawfully called and sent, which be chosen and called 
" to this work by men who have public authority given them 
" in the congregation." The authority there referred to is that 
appointed by law— by the 17 and 18 Car. ii., c. 2, intituled 
" An Act for the uniformity of publique prayers and adminis- 
" tration of Sacraments, and other rites and ceremonies, and for 
" establishing the form of making, ordaining, and consecrating 
" Bishops, Priests, and Deacons in the Church of Ireland." 



And it recites, " Whereas nothing conduceth more to the honor 
" of God, the settUng of the peace of a nation, which is desired 
" of all good men, nor to the advancement of religion, than in 
" an universal agreement in the publique worship of Almighty 
•' God." Sec. 8 enacts " That from and after 29th September, 
" A.D. 1667, no person who now is incumbent and in possession 
" of any parsonage, vicarage, or benefice, and who is not already 

• Ante, p. 127. 
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" in Holy Orders, by Episcopal ordinatian, or shall not, befqfe Owms'^bwoh^ 
« the said 29th Sept., 1667, be ordailb Priest or Deacon, ^^2?^' 

'* according to the form of Episcopal crdbuition^jjpsll haye, hold, 1 

" or enjoy the said parsonage, yicarage, benefice with cure, or Mr. Whiteridt'i 
" other ecclesiastical promotion within the kingdom of Ireland, '^^^^'™^ 
'^ but shall be utterly disabled, a^ {ipso facto) depriyed of the 
'* same, and all his ecclesiastical fBmotion shall be yoid as if he 
" were naturally dead." Sec. 9 proyides that no person who is 
not so ordained shall presume to consecrate or administer the 
Sacrament, under penalty of £100, *' Unless he haye formerly 
'^ been made Priest by Episcopal ordination." The argument 
urged is, that any congregation or body of people may put an 
in£yidual into Holy (h'ders, and the extraordinary conclusion 
they come to, (for which, howeyer, there is not a yestige of 
authority,) is, (and thougli they may not like such a conclusion, 
yet it is the ineyitable conclusion to be drawn from the argu- 
ment,) that any sect, no matter how extrayagant, (the Jumpers 
for instance,) haye a right, to elect their Preacher or Teacher, 
and he is in Holy Orders, not only in Holy Orders for that sect, 
but in Holy Orders for the purpose of performing all rites and 
ceremonies of the Church of England, and for marrying two 
Episcopalians. Sir Thomas Staples's notion of Holy Orders is 
this — an ecclesiastical law clearly shows who is in Holy Orders, 
and the statute law shows it with equal clearness, yet by the 
common law the ecclesiastical law is not to be noticed, but it is 
to allow another class of people to be in Holy Orders ; in feust, 
that the Teachers of eyery sect that may haye arisen, or may 
hereafter arise, are in Holy Orders^ and when in Holy Orders may 
marry Episcopalians ; that Mrs. Fry, for instance, of the 
Society 01 Friends, is in Holy Orders, and may marry not only 
Quakers but any other persons, as well as the Archbishop of 
Canterbury ; that a sect might elect an idiot or lunatic ; or that 
if twenty Jragans thought proper to elect a twenty-first Pagan 
to be a Minister, he would be m Holy Orders. — [Burton, J. — 
Sir T. Staples confined his proposition, and expr^sly stated that 
the congregation must be a uhristian congregation.] — As the 
right of priyate judgment is not to be limited, it must be left to 
themselyes to say whether they are Christians or not, and many 
sects who nominate themselyes Christians hold the most ex- 
trayagant doctrines. I am sorry I cannot agree with Sir T. 
Staples on the tolerant system of the common hw. So far from 
the common law tolerating Dissent, I think it will be found that 
it has rather an awkward way of exhibiting its beneyolent prin- 
ciples — A Black. Com., 45, 46. — '' Christianity being thus 
'' deformed by the daemon of peisecution upon the Continent, we 
^^ cannot expect that our own island should be entirely free from 
*^ the same scourge, and therefore we find among our ancient 
'^ precedents a wnt de hcBretico coniburendo, which is thoio^ht by 
<' some to be as ancient as the common law itself." The form of 
the writ is giyen in 2 Fitz. N. B., 269, which commands the 
Sheriff '* To commit to the fire the aforesaid W», being in your 
" custody, in some public and open place, within the lirorties of 
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fiuEBii'sBKHCB, u j^q eltj aforoaaicl, before the people publicly, by reason of the 
^"^^^^"^^ " premises, and really canse him to be burnt in the same fire, in 

'' detestation of his crime, and to tho manifest example of other 

a'' ^iT'^^'" " Christians;" and so in 3 Ins., 89. Sir T. Staples says that all sub- 
jects are assumed to be Christians, but are not assumed to belong 
to the National Church. For that he , gives, however, no 
authority save his own highly respectable assertion, and when 
we look to the authorities we find that the law is the very con- 
trary. Rex V. Larwood, 1 Lord Baym., 30. It is there said — 
*' Tune out of mind there was a discipline established in the 
^' Church of England, which all persons were obliged to observe, 
'' by the canon law, before the xleformation (Linwood, 8) ; and 
** since the Reformation, by the Statutes of Edw. vL, and 1 Elic. 
*' So that the law took no notice of any such persons as Dissenters 
^' before this Act, (1 WiL and Mar., c. 18.) and therefore it is 
^' private." And certainly this does not look like Sir Thomas 
Staples's expanding principle of the common law, which he said 
always allowed unlimited toleration to all sects of Christians. I 
now refer to Britton v. Standish, 6 Mod., 278. The libel there 
was brought in the Spiritual Court against the Defendant for 
not coming to his parish Church on Sunday, and not receiving 
the Sacrament at Easter. It appeared that the Defendant was 
in the habit of going to another than his parish Church ; and 
Holt, C. J., there said — ^' If a man be a professed Churcbman, 
" and his conscience will permit him sometimes to go to Meeting 
'' instead of coming to Church, the Act of Toleration should not 
^' excuse him, for it was not made for such sort of people.'' 
And in the case of the Kine t?. Larwood, as reported in 12 
Mod., 69, Lord Holt says — '' That by common intendment aU 
'' the subjects of England are Christians, and of the National 
** Church ; and by the ancient canon law, received here as part 
** of the common law, every one ought to receive the Sacrament 
" once ar*year at least." These do not agree with the doctrine, 
that by the common law any person may have any fancy he pleases 
in religion. There is no such principle, I say, in the law ; by 
seversd Acts of Parliament the Dissenters have been reUeved 
from penalties for non-conformity, and have been allowed the 
exercise of their religion ; but to say that the moment a man 
is appointed by a particular sect to act as a Minister, that he is 
in Holy Orders, and can perform all the acts of a Minister of 
the Established Church, and so marry Episcopalians is utterly 
without foundation — no authority has been cited to prove it, 
and the cases I have referred to prove the contrary. In Kemp 
V. Wickes, 3 PhiL, 264, it was decided by Sir J. Nicholl that a 
Dissenting Minister, or a layman, could baptize. However it was 
argued that if Dissenting Ministers were held capaUe of 
baptizing, they would claim a right to marry, and so on ; but in 
804 Sir J. Nicholl, after alluding in his Judgment to that argu- 
ment of Counsel says — *' But how the object of the suit can be 
*< that which has been suggested by the Counsel, namely, for 
** the purpose of establishing their Ministers as ' lawM Ministers,' 
« is di£Bcalt to be imagined. As lawful Dissentiiig .Ministers 



it 
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*' thej are already established, for the law allows them, and QvBnr'tBnrov, 
recognises them as such ; and the event of this suit cannot by ^""j J^^^^^' 

possibility make them lawful Ministers of the Church of England, L 

Episcopally ordained ; nor can it in any manner sJter their station Jfc^***^^*' 
"and character in the political society of this country/' — Ai^gumwit, 
[Burton, J. — Sir T. Staples said, baptism is a sacrament, 
marriage is not, and if a person in Holy Orders is not necessary 
in baptism, that a fortiori, he is not necessary in marriage] — 
Baptism performed by a layman was enough ; now the passage 
which I have just read from Sir J. Nicholl's Judgment, p. 304, 

Eroyes plainly that Presbyterian Ministers were authorized to be 
kwful Presbyterian Ministers for all the purposes of Presbyterian 
Ministers among Presbyterians, but not in the character of £pis- 
copaUy ordained Clerffymen, or as being authorized to marry 
Episcopalians, which is the gist of the position for which Sir 1'. 
Staples quoted that case. He said that the Statute, 17th and 18th 
Clua*les ii., by the help of the KiDg v. The Justices of Gloucester- 
shire, 16 East, 577, preyed that the common law recognised 
those parties as in Holy Orders. I shall not trouble the Gomt 
on the subject, the question in that case was, whether a person not 
being in Holy Orders,that is, not haying Holy Orders by Episcopal 
ordination, or pretended Holy Orders, that is, conferred by some 
other form thim Episcopal, and the Court leayesit to the decision 
of the Sessions, whether it is not necessary to haye these pretended 
Holy Orders before he can ayail himself of the Act. The only 
case nowthat remains isDalrymple v.Dalrymple,and it has been so 
frequently discussed, that I feel almost a dislike to waste the time 
of the Court by referring to it again, but all I will say is, that it 
was a Scotch case, decided in reference to the law of marriage in 
Scotland. It was there stated by Sir W. Scott, that in England 
marriage was neyer known as a religious ceremony untu the 
Coundl of Trent ; but I say, on the authorities I haye cited, that 
it is impossible to hold that to be the law. I haye shown that 
Eitoals and forms for marriage were in force in this country cen- 
turies before the Council of Trent,and it is admitted that the decrees 
of the Council of Trent were neyer in force in England. Lord 
Stowell only cited three cases in support of his yiew, two of 
them are in one page in 2 Salkeld, 438, Wigmore's case, 
and Jesson and Collimi. [Reada these easesJ] All Lord Holt's 
obseryations in Jesson and Collins were extrarjudicial ; he says 
there, " That a contract per verba de prtssetUi was a marriage, 
" yiz., I marry you. You and I are man and wife." But wnjEit 
he says in Wigmore's case shows what he meant by saying that 
'' a contract per verba de priesenti was a marriage in itself,'' — ^he 
there says, that " by the canon law, a contract per verba de pnB* 
*^ sewti is a marriage, as, I take you to be my wife ; " now that 
explains what he said in Jesson and Collins ; for what he says 
in Wigmore's case is, that it is a marriage by the canon law, 
and the canon and common law differ yery much as to that. 
The passage which I read from Swinburne shows that a con- 
tract is not a marriage by the common law. — [Burton, J. — It 
is a marriage in substance, but not in form ; the ceremony is said 
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QvKBii*tBxiicH, not to be complete.] — By the canon law, it is ssdd to be the sub- 

^^^iSil^**^' s^^^*^^® ^^ * marriage, but by the common law it is not, if not 
L attended with a ceremony. If none of the consequences of law- 
Mr. Whiteside'B ful marriage known to the civil or common law flow from it, I 
'^'^*™*"** am unable to understand, how it can be said to be a lawful mar- 
riage. Lord Stowell, when he quotes Wigmore's case, says, 
that Lord Holt said a contract per verba de prcesenti is a mar- 
riage, he does not say that what G. J. Holt did say was that by 
the canon law it is a marriage ; the only other law case he refers 
to is Bunting v. Lepingwell, and that does not apply to the pro- 
position for which it is quoted, that a contract makes a marriage, 
but proves the very reverse. The other case cited, M'Adam v. 
Walker, is a Scotch case, and in that case, there is a passage in 
Lord Eldon's Judgment, in relation to the crime of bigamy, wnich 
will be material to the last head of my argument. I will now refer 
to Haydon v. Gould, 1 Salk., and Hervey v, Hervey, 2 Sir W. BL 
R., 877 ; in the latter case, in a Jactitation suit, it was held that 
after eighteen years of cohabitation there was sufficient evidence to 
presume a lawful marriage. — Scrimshire v. Scrimshire, 2 Hag- 
gard, 395, is important on this part of the case — [Reads the case as 
ante, ^.63-] — The mistake Sir JB.Simpson fell into in that case was, 
(supposing the presence of a person in Holy Orders was necessary) 
that if the ceremony be performed by a Roman Catholic Priest, it 
should be celebrated according to the Ritual of the Church of Eng- 
land. In this country the validity of the marriage of a Briti^ 
subject abroad is said by the law of England to depend on the law 
of the country where celebrated, and the marriage in that case 
was held null and void, because not according to the Ritual of the 
Church of England. This shows plainly that it was not a 
lawful marriage by him, for it shows, so far as it is authority, 
that if there be a Roman CathoUc Priest engaged, he should 
celebrate the marriage according to the Ritud of the Church 
of England, which is admitted not to be law. It is curious 
that Lord Stowell refers to Hawke and Corri, 2 Hag., 288, 
in which it is stated, by Lord Stowell in his Judgment, — 
^' That it seemed to be a generally accredited opinion, that if a 
" marriage is had by the ministration of a person in the Church, 
" who is ostensibly in Holy Orders, and is not known or sus- 
*' pected by the parties to be otherwise, such marriage shall be 
^' supported.'' That assumes the presence of a Priest :to be 
necessary, and must have been equally so before the Marriage Act, 
for the Marriage Act introduced no new rule on the subject. The 
last case I have to quote is, Lemon and Lemon, decided by Dr. 
Miller, 1 Crawf . and Dix, Cir . Ca., 498. These two cases appear, I 
submit, to make out plainly what lawful matrimony is, and what the 
effects of legal matrimony are, which a contract per verba de pr<B- 
senti has not; and Middleton v. Croft, Ca., T. Hard., 31 1, S. C.2, 
Atk. Ap. 1, in which the common law recognises the ecclesiastical 
law, sustains my argument more than that for which it was quoted 
by my learned friend. [Omnsel read the case and Lord Hard- 
wickers JttdgmentJ] Now these two classes of cases I submit, prove 
what results flow from lawful marriage in the conmion law and 
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Ecclesiastical Courts, and that the ecclesiastical law is recognised Qvum'sBuch, 
by the common law. Now, let ts see how the statute law assists us ; ^^*"*^2^'^' 

but, as Mr. Smith is to follow on the Statutes, it will not be neces- 1- 

sary for me to go fully through the Acts of Parliament. The 58 ^r. ^^d*'' 
Geo. iiL, c. 81, s. 3, provides, " That in no case whatsoever shall '^"** 
any suit or proceeding be had in any Ecclesiastical Court of that 
part of the United Kingdom called Ireland, in order to compel a 
*' celebration of any marriage, in facie ecclesia, by reason of any 
" contract of matrimony whatsoever, whether per verba de prtesenti 
'* or per verba de futuro^ which shall be entered into after ten days 
" next after the passing of this Act." Now Bunting v. Lep- 
ingwell shows what the value of a contract of marriage was ; 
that it enabled the party seeking, to derive benefit from a con- 
tract per verba de prcBsentiy to institute a suit in the Ecclesiastical 
Court ; which suit, when a decree and solemnization in facie 
ecclesuB under such decree ensued, gave the party the benefit of 
lawful marriage. But it appears from the cases I before quoted, 
that after the death of one of the parties a marriage in fade ec* 
clesiiBy could never be got rid of by virtue of a pre-contract of 
marriage. This Act of Parliament now has all the effect which 
the death of either of the parties would have had before the Act ; 
and so now in the lifetime of the parties no suit can be instituted for 
that purpose, and therefore how is it possible to get rid of it at 
all ? — [Burton, J. — The Spiritual Courts have no jurisdiction 
to enforce it.] — The former cases prove what they could do. 
Though by virtue of contracts de prcBsenti^ a pre-contract itself 
did not avoid a subsequent marriage ; the party could seek for a 
decree of marriage and solemnization, and by virtue of such de- 
cree and solemnization the second marriage was nullified and 
destroyed. Formerlv, after the death of the party, no suit could 
be instituted. The Act of Parliament now enacts, '' that no suit 
shall be instituted in the Ecclesiastical Court, to compel marriage 
*^ in facie ecclesice, in the lifetime of the parties," therefore, if 
there be now a pre-contract and a subsequent marriage in facie 
ecclesia, it is impossible by a suit in the Ecclesiastical Court, 
to enforce the contract and get rid of the subsequent marriage 
in facie ecclesia. — [Burton, J. — The effect of that would be to 
.take away the power of the Ecclesiastical Court to entertain a 
suit on the ground of divorce.] — In seeking for a divorce, the 
first thing you must do is to prove a valid marriage, and they 
never recognised a contract to be a marriage. — [Burton, J. — 
Would they not entertain before the Marriage Act, a divorce 
from a pre-contract, although the pre-contract had not been 
enforced ?] When a party seeks a divorce, he must show a 
legal marriage. So there is no mode of getting rid of this 

contract by a sentence of divorce [Crampton, J The first 

step is to establish a valid marriage.] — You never, in such a 
case, can establish a valid marriage, as the Ecclesiastical Court 
would not recognise this contract. A legal marriage may be 
avoided by adultery; but sa for a contract, a party may com- 
mit it, and any crime, and yet the contract will not be got nd of — 
an irrational result to be arrived at. If the constriction I put 
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Qvasir'sBnoH, before OB that was right, there was a remedy. I may assume 
^"*1842^'^' now that a contract was a thing to be made marriage if certain 

L proceedings were taken to enforce it. Now the law has said, 

Mr. Wbitesida's you shall noYer cnforco it. — [Burton, J. — The question is, 
'^^^™****' whether all the jurisdiction of the Ecclesiastical Court was taken 

away by the clause in the Marriage Act ?] — The 13th section 
takes away the mode by which celebration of marriage in facie 
ecclesitB could be enforced ; it takes away the jurisdiction of 
the Ecclesiastical Court. The first question is what was done 
by this Idth clause, and what has been the effect ? I do not be- 
lieve, there has been any express decision on the subject. Black- 
stone is hypothetical, if indeed the jurisdiction of the Ecclesias- 
tical Court remains at all, and seyeral commentators of the 
Court Christian concur in thinking, that the jurisdiction of the 
Ecclesiastical Court is taken away, and that a contract has no vali- 
dity at all. There can be no suit to enforce this contract, and it is 
absurd to suppose that it constitutes a marriage. If it be a marri- 
age, surely the disabilities and advantages that flow from a lawful 
marriage, would flow from it, which they do not. — [Crampton, 
J, — Certainly, if it be a lawful marriage ; and yet such a mar- 
riage as that, many of the most important civil consequences 
do not flow from it : it is difficult to understand this Legislation ; 
for it would amount to this, — ^that this was to be considered as 
a lawful marriage ; but the Act declares that the parties shall 
not have power to resort to the only Court that can give 
effect to it: it is a most important argument certaimy.] 
— We have established by these two piincipfes, that before the 
Legislature interfered, it was necessary to follow up the contract 
by a suit in the Ecclesiastical Court, which when done, gained all 
these advantages. On the assumption at the other side, the 
Legislature has said, we mean this contract shall be a marriage, 
but we will take away the power to enforce it, so as to prevent 
you from getting any advantage by it. It is impossible to arrive 
at that conclusion. The Marriage Act was introduced to put 
down a monstrous evil. I quoted on the last argument from 
a speech of Sir J. Murray, the Solicitor-General, on the debate on 
the Marriage Act, in 15 vol. Han. Par. His., p. 56. He there 
said, ^' I believe that it would be allowed that it a man and woman, 
** without the intervention of a Clergyman, plighted their faith to 
" each other, it would be a good marriage by tne law of God and 
** nature; yet/' he adds, "the law of this society, and, I believe, of 
" every Christian society has declared it not to be a good marriage." 
Thus denying the assistance of the law for the enforcing the per- 
formance of the contract, was putting an end to the contract. Look 
what the Legislature did do ? The great evil, indeed the only 
one, which caused the passing of that Act was, the prevalence of 
marriages by degraded Clergymen in the Fleet prison and other 
parts of London, to the rum of society, and the destruction 
of the peace of families. Now the very system that was 
resorted to, the very contrivance to get people married in this 
way, proves that the presence of a Clergyman was considered 
Mcessary ; because if tiiey could have a vMid marriage without 
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the hazard, and expense, and inconyemence of going to the Fleet QvBB»*tBss€ii, 
or to Scotland — ^if a contract made a marriage, it is impossible to ^*^dK/^'^' 

conceiye why such a multitude of persons should so constantly L 

resort to such parties to have a marriage performed. What had Mr. wutesid**! 
the Legislature to deal with ? They had first to deal with clan- -^'S^^*- 
destine marriages by degraded Clergymen ; and if a contract 
made a marriage, they would also haye to legislate about olandes* 
tine contracts^and ou]ght to have apphed themselyes to legislate on 
clandestine marriages by a private contract, for the mischief 
might be wider; but the Legislature simply confined itself to the 
evil caused by a clandestine marriage by a Clergyman in 
Orders, which made the thing valid marriage. And the 8th 
section of the Act declares clandestine marri^es void ; but as to 
contracts, which are only valid marriages when enforced, they 
declare that the party shall never have power to enforce it. They 
did not declare the contracts void, but they did that which was 
as effective for that purpose, by taking away the power of having 
the contract turned into a marriage by a suit. The 8th section 
does not require the presence of a. Priest: it says the marriage shall 
be celebrated by bans, and in a Church. Yet ever since that 
Marriage Act passed, the Dissenters complained that they were 
compelled to be married by a Priest. That must have been the 
principles of the common law, and thdir knowledge of the fact, 
that if a Priest be not present, the marriage is null and void. 
It is impossible to give the meaning to this Act which is con- 
tended for on the other side, that the Legislature intended to put 
down the mischief they wished to prevent, by declaring (sec. 8) 
clandestine marriages to be void, and by taking away, b^ sec. 
13, the power to enforce contracts, while a wider mischief 
still remained, and that such contract is actually a valid 
marriage I I will refer you to a few of the Statutes, which 
all tend to establish our case ; from the inferences to be drawn 
from the statute law in Ireland. I first refer to the Act 
passed immediately after the restoration, validating the marriages 
which in Cromwell's time had been had before Justices of the^ 
Peace. According to the argument of the other side, it was a 
most admirable contract ; it was entered into without the pre- 
sence of a Priest, without the least formality. The rule was laid 
down by the Barebones Parliament, introaucing the extraordi- 
nary novelty of marriages by Justices of the Peace; but what 
was done when the Restoration took place and legitimate 
authority restored? These marriages so celebrated before 
Justices of the Peace are all — what? confirmed and made as valid 
by 1 tod 2 Car. ii., c. 3 ; '' As if such marriages were had and 
<< solemnized according to the rites and ceremonies established 
*' and used in the Church of Ireland," — exhibiting, that in the 
opinion of the Legislature it was a novelty, which had been 
introduced during the Usurpation, and making these marriages 
as valid as if celebrated by a Clergyman of the Church of Ireland. 
If we look to two Acts, the 8th Anne, cap. 3,s. 26, and 12 Geo. 
i., cap. 3, relating to marriages by degraded Clergymen, we will 
see ttiAt the LegndAture widied to put a stop to the celebration 
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Q«jsxif*tBsvcH, of marriages by the persons therein mentioned, and so subjected 
TWwgf Term, guch person^ to capital punishment for celebrating marriage. — 

1 The argument on the other side is, that a contract made a 

Mr. Whiteside's marriage, and therefore, the larger evil remained unremedied 
Argument. ^yj the Legislature. It is odd enough, the Acts describe three 
classes of persons, Popish Priests, degraded Clergymen, and 
laymen pretending to be Clergymen ; these are the persons 
whom the Legislature states to have the capacity of celebrating 
marriages ; but the contract remains still. All these Acts of 
Parliament, according to 1 Gabbett, 410, were to prevent the 
Popish religion from being encreased and propagated ; and the 
way to prevent that, the Legislature thought, was to legislate 
against marriages celebrated by Roman Catholic Clergymen. But 
the argument on the other side is, that the Clerk in the Chapel or 
Meeting-house was a person sufficient to marry them ; that a 
person who said to a lady, "I marry you;" to which she replies — 
"Very well, I thank you," before witnesses, that they are mar- 
ried ; and you are to suppose that the Legislature would impose 
s;uch a penalty on a Priest, for doing that which any person not 
in Orders coidd do with impunity. The 9th Geo. ii.,cap. 2, and 
1 1 Geo. ii.,cap. 10,go on the same principle. The 18 Geo.ii.,cap. 
13 — *« An Act for annulling all marriages to be celebrated by any 
*' Popish Priest, between Protestant and Protestant, or between 
" Protestant and Papist," &c. ; declares that all marriages 
celebrated by a Popish Priest, between a Protestant and a Pa- 
pist, or between two Protestants, shall be void. The Court sees 
that the thing provided against by that Statute is this, the solem- 
nization of a marriage by a person capable of doing so, he being a 
Popish Priest, i.e. a person in Holy Orders, There is a uniformity 
in all the Statutes referred to ; the Priest had power to celebrate 
marriages ; they legislate against him, but it not being under- 
stood by the Legislature, that a mere contract could make a 
marriage, there is no allusion to such in these Acts of Parliament, 
and yet the persons whoframed those Acts thought they were 
putting down marriages of the description in the Acts. There are 
Acts of a different ckss, having en^ling clauses, 21 and 22 Geo. 
iii., cap. 25 ; this is an Act to relieve Protestant Dissenters. Now, 
according to the assumption and argument on the other side, 
they required no Statute to reUeve them, because there was a 
recognition by the law as to their being in Holy Orders; and there- 
fore they ought to have power to celebrate marriages, or if a con- 
tract jocr verbade jyrtBsenti was a marriage,this Statute was unneces- 
sary to relieve them. But because a contract was not a marriage, 
and a Presbyterian Minister is regarded as a Dissenter and not in 
Holv Orders; this Act was passed for their reUef ; it recites — 
" Whereas, the removing any doubts that may have arisen concern- 
*^ ing the validity of matrimonial contracts, or marriages entered 
*' into between Protestant Dissenters, and solemnized by Protestant 
*' Dissenting Ministers or Teachers, will tend," &c. ThiswasanAct 
for therehef of Protestant Dissenters, and Dissenters only, and ena- 
bles Dissenting Ministers to marry Dissenters. Now it is curious 
enough that in Mant's History of thelrish Church, 676—679, we 
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findhow that Act of Parliament was passed, and what mischiefs were Qv^in'tBuroH, 
to be apprehended from it. And it is singular that these evils were ^^^^2^^' 

seen at the time of the passing of the bill ; it was suggested by those L 

who opposed the bill, that a Protestant of the Church of England, Mr. W]iite«ide'» 
might wish to get married to a handsome Dissenter, and go to -^'Ki™®^*- 
a Dissenting house, so as to come within the Act* That mischief 
might arise from it ; because as there was no mode of ascertain- 
ing who was a Dissenter, a member of the Established Church 
mi^ht be entrapped and drawn into the evils of Dissent, by the 
facility thus afforded of marrying a Dissenter. The same prin- 
ciple which I have been contendmg for, is involved in 23 Geo. 
ii., cap. 10, sec. 3 ; in the 33 Geo. iii., c. 21, s. 12; 58 Geo. iii., 
cap, 81 ; 3 and 4 Wm. iv., cap. 102, s. 3. The Colonial 
Acts furnish proofs of the necessity of the intervention of the sta- 
tute law to enable persons to marry who are Dissenters, and whose 
marriages were not good unless made good by Statute 58 Geo. 
iii., cap. 84, relating to the marriage of Dissenters in India. — 
[Reads the Act as oMe^ 58.J — There is another Statute relating 
to Newfoundland, 57 Geo. lii., chap. 51, and that assumes, that 
the law of England requires a religious ceremony in marriage. 
The last argument I wUl address to the Courtis this, — ^that this 
is not such a marriage de facto ^ as to convict the prisoner of the 
crime of bigamy. The several Acts to which I have referred, 
when they speak of lawful marriage, always seem, according to 
the phraseology used, to mean — ^marriage as performed by a 
Clergyman of the Church of England; I therefore assume, that 
when they come to pass a law, making it bigamy to marry a 
second time, that they meant, when the first was a marriage ac- 
cording to law, that is, by a Clergyman of the Church of Eng- 
land. The old crime of bigamy is worth relating to the Court. 
In a note to 1 Russell, 187, referring to 18 Edw. iii., the cog- 
nizance of it is stated to have belonged to the Court Christian, 
like that of bastardy. We have already shown, that in case of 
bastardy, the Court Christian would not decide a contract to be 
marriage, and would only allow a marriage in the presence of a 
Priest to be a marriage ; therefore, to convict of biganvv, the 
marriage celebrated must be a marriage celebrated by a Friest. 
There is an old case in Viner's Abr., where he says, that the 
question of bigamy was sent to the Bishop, and that on his cer- 
tificate the prisoner was hanged. In M' Adam w. Walker, there 
is a passage serviceable to me, 1st Dow., 186, Lord Eldon says, 
" With respect to the question whether if the parties had mar- 
" pied other persons after this contract, they could *have been 
punished for bigamy ; he agreed that the argument founded 
upon this proved too much." I think that implies that 
it is possible to hold this contract a marriage for civil pur- 
poses, and yet not to hold it that description of marriage 
which would be sufficient to convict a person of bigamy. 
All the Acts of Parliament refer to marriages as by a 
Priest Viner's Ab., vol. 21, B. 4, Title " Trial." There are 
two classes, Quakers and Jews, whose marriages have been 
referred to as beiuj? valid only on common law principles. As 
to the marriages of Quakers in this country, the subject may 
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Qnnv'tBiiioB. be Tdrj quickly disposed of. Haughton v. Hanghton decides 
^"1^2^*^' that a marriage by Quakers here is good, they being Protestaut 

L Dissenters ; and if they are Protestant Dissenters, the Statute 

Mr Whiteside's 21 and 22 Geo. iii., c. 25, puts an end to all the difficulty in this 
'^^^*°*"**' country ; and the second section of the New English Marriage 
Act confirms the marriage of Quakers, — ^they are therefore per- 
fectly valid marriages. It is therefore not necessary to enter 
into a lengthened discussion on that subject. As to the mar- 
riages of Jews, Lindo v. Bellizario, 1 Ha^., 216, explains how 
they stand. Their marriages are dealt with in reference to the 
foreign laws of their nation : they are considered as foreigners, 
and were dealt with not as natural subjects for whom the country 
had much affection; but the vaUdity of their marriages is tried b^ 
the laws of the Jews. That seems to be the principle in this 
case, and is so stated in a note to pp. 8 and 9, Appendix, 1 Hag. 
Sr ; and a broad distinction taken between the marriage of 
Dissenters and Jews ; for Sir Wm. Wynne says, p. 8, ** I do 
'' not. recollect any case which I (ian name in which a Jewish 
" marriage has been pleaded, and I take it there has been 
'' no case in which a Jew has been called upon to prove his mar- 
" riage ; if there had, I conceive the mode of proof must have 
^' been conformable to the Jewish rites ; particularly sinde the 
" Marriage Act, which lays down the law of this country as to 
" marriages by bans or license for all marriages had according 
'* to the rites of the Church of England, and with an exception 
*' for Jews and Quakers : that is a strong recognitionof the vahdity 
'' of such marriages ;" and, therefore, these classes of cases do not 
create any difficulty. These are the grounds on which I submit, 
that the statute law explains what the common law was. I con- 
ceive, and take it for granted, that the L^islature understood 
the common law, and they have applied .legislation to the com- 
mon law in a way which shows that marriage was considered to 
partake of the character of a religious ceremony. The 5S Geo. 
iii., c. 81, puts an end to the entire subject, by taking away from 
the Ecclesiastical Courts the power of enforcing contracts as 
marriages ; and the cases show that the contract per verba de 
prcesenti is not in its consequences or results vaUd as a marriage ; 
and on the several grounds which I have stated, I submit w&t 
the marriage here alleged between the prisoner .and Sarah 
Bobinson is not a valid marriage, and that the Defendant is 
entitled to Judgment on this record. I have been referred to a 
very recent case, Davis v. Black, I Gale and Davison, 432. It 
was an action against a Clergyman for not solemnizing a mar- 
riage. The declaration stated that the Plaintiff and Mary, 
at the time of the grievance, &c., were desirous to intermarry^ 
that a license was obtained, authorizing marriage at any time 
within, &c. ; that by reason of the premises^ and by force of the 
licence, it became Defendant's duty to solemnize the marriage in 
the manner in the license when thereunto requested ; that die 
Defendant had notice of the license, and was requested by the 
Plaintiff to solemnize the marriage in the manner and time speci- 
^ed in the said license, yet that he wrongfully and illegally 
refused. It was held after verdict for the Plaintiff^ tlMt the 
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declaration was bad, as the request by the Plaintiff alone did not fivnysBsioH. 
not show notice to the Defendant, that Mary was willing to be '^rinU^Term, 

then married. Patteson, J., says, p. 440, " We need not deter- 1 

" mine whether the action would lie. But I confess there ^- WhitMidt'i 
*' appears to me a great difference between such a question s^^®*^ • 
'' at common law, and since the Marriage Act ; because formerly 
'' the ceremony might have been performed anywhere, so that 
*' the duty could not well have been^erf on any particular Clergy- 
'' man'' But clearly assuming, that before the Marriage Act the 
marriage ceremony was required to be performed by a Clergyman. 
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Mr. Smith's 
MR. smith's argument. Aigument. 

T, J5. C. Smithy Q. C, with Whiteside^— In this case, three 
things arise for the consideration of the Court. First, — Whether 
a contract ^*per verba de pj^senti" without solemnization by a 
person in Holv Orders was, by the common law, legal matri- 
mony. I thiuK I may add to that proposition, what, since last 
argument, has been occurring to me, and which has been sug- 
gested by an observation of a member of the Court, that we are 
not to consider that proposition in an unqualified manner, but 
that we are to recollect also, that this is an indictment for 
bigamy ; and the question is, whether the second marriage con- 
stitutes bigamy (although I will also go the whole length and con- 
tend on the first part of the case, that a contract^ "/?^r verba de 
prcBsenti" does not constitute matrimony.) The second propo- 
sition will be, — If the solemnization of marriage by a person in 
Holy Orders be necessary at common law, whether a Presby- 
terian Minister is a person who, either by the common 
or statute law, can solemnize matrimony between two persons of 
the Established Church, or, as in the former case, when one 
party is a member of the Established Church, The next 
question is one which will not occupy any time in the discussion, 
because it is abundantly clear, — ^it has been argued on the former 
occasion, and glanced at in this case at the other side, that 
although the marriage between the parties was absolutely void, 
yet, as being a marriage ^'de facto," he or she was guilty of bigamy, 
Now, it will be the most convenient course to consider these questions 
in the order I have stated. As to the first question, I rely upon it, 
that by the common law contracts per verba de prcesejiti without 
solemnization did not constitute lawful matrimony. Now, in 
considering this proposition, it is important to keep in recollec- 
tion the mode by which we are to arrive at the knowledge of the 
common law ; and Sir William Blackstono, in his Commentaries, 
1 vol., page 64, and Lord Hale, in his Hist, of C. L., 23, 38, 
and 58, gives us full information as to what the common law is, 
and that it has also its binding force and power by long imme- 
morial usage and strength of custom, and its reception in the 
kingdom. And I think, therefore, in seeking to understand 

•> Hifl Lordship wm sitting thii daj in the Nm Priut Gout. 
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QionBii'BBnrGB. what the oommon law is, we are to trj, &r8t, (if we can) to trace 
^**»^ J«"»» it to its origin ; secondly, (and which is a most important matter 

L here) to trace it from immemorial usage ; and lastly, according to 

Mr. Smith's Sir Matt. Hale, and Sir Wm, Blackstone, to ascertain it from the re- 
Argument. cords of the several Courts of Justice, by books of reports, judicial 

sentences, and treatises of what are called the learned sages of 
the profession; and if I have not very much deceived myself, — ^by 
following out the inquiry as to what the common law is, first, its 
origin, secondly, what the immemorial user on the subject has been« 
and, lastly, the records of the Courts of Justice, and the treatises 
^ of what are called the learned sages of the law, — I vrill es- 

tablish the first proposition, namely, that by the marriage law 
the contract per verba de prcesenti did not constitute lawful matri- 
mony, although as the law stood prior to the Marriage Act in 
England, and 58 Geo. iii., c. 81, in Ireland, there was a mode in 
the Ecclesiastical Court by which that contract could be enforced, 
and by enforcement and solenmization according to the rules of 
law rights would then be acquired which, taking the contract />er se, 
did not arise out of the rules of the common law. Looking back at 
what may be considered the origin, and going back to the earliest 

f>eripd we can trace, I think we should keep in mind what is 
aid down by Sir Wm. Blackstone, and by Sir Matt. Hale, that 
the origin of the common law consisted of the convention from 
the Mercian Lage, the West Saxon Lage, and the Danish Lage ; 
and the Dome Book of Alfred, who, as Sir Wm. Blackstone 
observes, was the founder of the common law, and who, in that book 
called also the Dome Book, or Liber Judicialis, had embodied the 
system of law which has made his name celebrated in the history 
of the country. It is stated there of him, that having resided in 
Berkshire, the West Saxon law formed the greater part of the 
law, as established in his code. The Court is aware, that as Alfred 
was the founder of our law, Edward the Confessor was therestorer ; 
audit is stated by Sir Wm. Blackstone, that the laws of Edward 
the Confessor were merely a new edition of Alfred's Dome 
Book ; and therefore we have^ according to Sir Wm. Blackstone 
and Hale, the laws of the Saxons, the root and foundation of the 
common law of England ; a matter not to be lost sight of when 
we have cases quoted connected with the Scotch law, whose root 
is the civil and canon law, Scotland having kept up connection, 
with the nations of Europe, where the civil and canon law always 
prevailed; but it is beyond doubt that the common law of 
England and Ireland had its foundation in the laws of the 
Saxons. Keeping that in mind, I cannot abstain from calling 
your attention to that remarkable passage in the authentic 
translation of the laws of the Saxons by the Record Commissioners 
appointed by the Government, now in the Queen's Inns library, 
108, 109 — " At the nuptials there shall be a mass Priest by law, 
"who, with God's blessing, shall bind their union to all 
posterity." Wilkins made a Latin translation of the laws of 
the Saxons, but the Record Commissioners an English one. 
There is an account of the mode in which nuptials were 
celebrated in Stiernhook, chapter on marriage, 158; having 
stated the taking home of the bride, he says, " Conjugatio 
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" (adding the solemn form of words nsed) autem tone primnm a Qvsn'fBBMnif 
" tntore facta est ; consecratio vero ab Eccleasa Ministro ; nihil rite ^^^^j^J^**^' 

** fieri poterit nisi prsesenti tutore, ant qui ejus locum suppleret, 

" absque eo enim si consecrasset sacerdos gravissima paena pu- ^L^^'* 
" niebatur tanquam si caeda fecisset," Rogers' Ec. L., 583. So •^'*f™^** ^ 
that we have it not only necessary for a Priest to celebrate the 
marriage, but the Priest was subject to a heary penalty and 
punishment if he solemnized the marriage, in the absence of 
the tutor, or parent, or friend, of the persons married. It 
was contended at the other side, that it was not until the Council 
of Trent that marriage was made a reUgious ceremony. I now 
refer to " Martene de Antiquis Ritibus," Book 2, Cap. 127, 
which contains the ancient Rituals of the Church. Some of 
these Rituals were in use 900 years before the publication of 
that work, others of them are 700 years old ; and I find in one 
of them (700 years old) a statement that *^ the Priesti met the 
parties ad ostium eccUsuB^' and hence dower ad ostium ecclesia^ 
2 Black. Com., 133. So at that early period we find, Martene 
gives the ceremony by a Priest, describes his dress, his meeting 
the parties at the Church door, &c. ; and we have Sir Wm. 
Blackstone saying that the usual place for dowment was at the 
Church door. In Palmer's Crimes Litur^cae, 209, the Rituals 
of Salisbury and York, are given in conjunction, to show the 
difference existing between them ; and in page 23, of the same 
work, "OriginesLiturgicoB," we are told that "Osmond, Bishop of 
Salisbury, corrected the Salisbury Ritual in 1088," that is, they 
were corrected, not introduced, by Osmond into England in 1088, 
in the Reign of William the Conqueror ; and yet we are told on 
the other side, that marriages became first a religious ceremony 
by the decree of the Council of Trent in the 16th century I 
There never was anything so utterly at variance with the fact, 
which I have put beyond the possibility of doubt, by the existence 
of these ancient documents, the Salisbury and York Rituals, copied 
as I mentioned at an early date, and corrected in the time of Wm. 
the Conqueror, and which contained almost the very same form 
of marriage as that in the Book of Common Prayer. Thus I 
have traced the common law to its origin and root, and shown, 
that from the earliest period, the Saxon laws required the pre- 
sence of a mass Priest at the celebration of marriage, we have 
given the Rituals which show that marriage was a religious cere- 
mony, the Ritual as corrected in England in 108.8, being in use 
throughout England long prior to the Reformation. Under 
these circumstances, I have, m the first place, every confidence in 
asserting what the common law is, having traced it to itsroot ; and 
we shall see whether the existence of that in the country is not 
established by more modern cases to which I shall refer ; but^ 
however, before I do that, it is right to advert to another cir- 
cumstance, ^'immemorial user," which Blackstone and Hale advert 
to, as another mode of ascertaining the common law. Now, it is 
a very remarkable circumstance, and not to be kept out of mind, 
that we, in Ireland, are most decidedly in a better position to 
arrive at a right conclusion on this subject than in England^ 

L 
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Oviai'fBKHOH, for 88 years ago the Marriage Act was passed in England, 
TVwMihf Tfem, jmd it is perfectly clear, that taking persons to live accord- 

1 inff to the ordinary period of human life, there is not a hnman 

Mr. SmitVg being in England now, who can recollect what tiie user was 
•^'S'^"**^ 88 years ago; but in this country, where *we have had 

no law, interfering with marriage de prasentiy unless so faf 
as it is affected by the recent Statute, 58 Geo. iii., c. 81, any 
one who has arrived, not even at an advanced period of life, 
can recollect the state of that user prior to 1818, and I broadly 
assert, that in Ireland, within the memory of no living person, 
within the trace of no possible recollection, not only of any living 
person, but of any tradition, has a marriage per verba de prcBsenti 
ever been known. It has not only been unknown among the 
members of the Established Church, and Roman Catholics, but 
among the Presbyterians themselves. When the common law 
had its origin, the Roman Catholic religion was the established 
religion of the country, and it was succeeded by the Protestant 
Episcopalian Church. It was unknown then to the members of 
the Established Church as a matter of user; no person ca& 
recollect the case, of rights of dower, legitimacy, or such like, 
arising out of such a contract ; but the practice among Dis- 
senters themselves, (one most respectable class of whom are 
the Presbyterians, and I should be sorry to speak in any way 
but with the greatest possible respect of that body,) clearly 
shows, that they never dreamed of a contract de prcesenti consti- 
tuting a marriage, although now, to sustain their religious com- 
munion, and feeling the difficulty of showing that the Ministers of 
their Church are by law in Holy Orders, under these circum- 
stances, they have recourse necessarily in the first branch of thrir 
argument, to seek to sustain this marriage as a contract depreesenti, 
and irrespective altogeth er of the person celebrating it being in Holy 
Orders at all, but the book which has been produced here shows, 
that marriage is a religious ceremony among the Presbyterians 
themselves. In the O^inances of Cromwell, concerning mar- 
riage, in 1644, when the Presbyterians were in power, a religious 
ceremony is preserved, ScobelPs Ordinances, 86, " Though 
" marriage be no sacrament, nor peculiar to the Church of Grod, 
** but common to mankinde and of publique interest in every 
** commonwealth, yet because such as marry are to marry in the 
" Lord, and have special need of instruction, direction, and ex- 
•* hortation from the word of God upon them therein, we judge 
'^ it expedient that marriage be solemnized by a lawful Minister 
" of the Word, that he may accordingly counsel them, and pray 
" for a blessing upon them." I revert to that Ordinance to show, 
what was the user among the Presbyterians. But it may be saic^ 
how do the marriages of Quakers justify my assertion, that a mar- 
riage per verba de pr<Bsenti has been unknown ? Now what led 
the Quakers not to have a religious ceremony of marriage was, 
that George Fox their foonder considered it to be an apostate 
usage, not having its foundation in Holy Scriptures; and by the 
principles of their religious faith they consider it unscriptural; 
admitting it to be an existing usage, adopted by the common law, 
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but not haying liii fmindaidoiDi and orig^ in Scripture ; and therefore Q vku'sbbvov, 
this drcnmst^ce of a Quaker's marriage not being a religious ^'^i^l^' 
ceremony, only shows, that it is a secession from the common — ^- 
law ; for this 1 refer to Clarkson's book on Quakers, vol. 2., pp. ]^®™^*J'' 
5 and 6. It was an abandonment bj them of the usages of '^^"^^^ 
the law of the land, conceiving that they were not foun&d on 
Scripture. Clarksonstates,thatoneof the principles of the Quakers 
]s» that if any members of their Church marry out of their own com- 
munion they are disowned, and the reason they are disowned is, 
that marrying a member of the Established Church, they must 
solemnize matrimony as a religious ceremony, contrary to, and 
repugnant to the principles of their society, and, therefore, the 
person who does so is disowned; therefore I submit the other side 
can lay no daim to any principle arising out of the rules of 
the Quakers, and I have immemorial user in my favour, conse- 
quent upon and following up what I have traced as the root of 
tne common law, the laws of the Saxons. I shall next resort to 
another mode, by which we are to arrive at the knowledge of 
the common law, and that is, by the records of our Courts of 
Justice, and by the treatises of those who Sir William Blackstone 
calls the learned sages of our law. I refer first, to Foxoroft's 
case, Rolls' Ab., 359, published by Sir Matt. Hale, m 1688 ; Viner 
has copied the case, (as he generally does), verbatim, from Rolle ; 
4 Viner 's Ab., Title "Bastard," B. 18, (in the octavo ed. it is, 
vol. 4, page 218.) It is right to observe, that there had been 
a Canon of Innocent iii., which Dr. Goldinffham, (who, by the 
way, if he did not know more of the law than he did of Latin, is no 
very great authority,) in his argument in Bunting v, Leping^ell, 
(F. Moore,) says first intrpduced a provision, that marriages 
should be in the face of the Church ; Pope Innocent the Third 
lived, 1215; but we have shown that so far back as the 
Saxons, the presence of a mass Priest by law, was enjoined 
at the ceremony of marriage. Dr. Goldingham, (F. Moore, 170,) 
says, that in the earUer period of the law, the gentleman used 
to bring the lady home, and that was the whofe ceremony of 
marriage, and from that had its orijrin, " ducere uxcrem*^ He 
must have understood very Uttle of classical learning, for from 
the earliest period ducere uxorem was used, and it was always 
the wav in which marriage was described in Latin. — [Reads 
Foxeroft's case, as on^^, 35.] — There is another case which 
is not to be found in anv of the Abridgments, which was decided 
in the same reign of Ed. i., but subseauent, in point of date, to Fox- 
croft's case, it is in the HarUean MSS., but it is copied verbatim 
in Roger's Eccl. Law, 584, it is Delheith's case. — [Reads this case 
as ante^ page 62.] — So in that ease, though the party was unable 
to go to Church from illness, though the ceremony was 
performed by the accustomed words, and by the Vicar 
Plumstead, and though there were children born after that 
marriage, yet it was decided that William, the eldest son 
of the marriage, was not heir, because his father had not mar* 
ried Catbwine in the face of the Church. At this time (Edw . 
i.) then the law was, that parties should marry infam» ecdesia^ 

l2 
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Qvsnr'tBsvos, wMch was nuuiifestly the adoption of tiie prindple of the Canon 

TVim^ TVm, of Linocent the Third, for we have two marriages in Edw.i.,one 

^^' performed by the Bishop of London, the other by the Vicar of 

Mr. SmitVi Flumstead, by the usual words of contract, and the issue held to 

Axgttment \yQ illegitimate, because not celebrated in facie ecelesue. And 

yet we are told that a mere contract was always marriage. This 
strictness was afterwards departed from, and the principle of the 
4uicient common law, the laws of the Saxons, again became 
recognised, and although the marriage was not in the face of the 
Church, ^et if bv a mass Priest, t. e. a person in due and Holy 
Orders, it was neld sufficient to render the ceremony yalid, 
'Belle's Abr., Baron and Feme, 341, and copied into 4 Viner 
placitum, B 21, the octavo edition, 37. In Weld v. Chamber* 
lain, 2 Show., 300, the marriage was by a Priest, but the ring 
was not used, and C. J« Pemberton only indmed to think it a 
good marriage, there being words of present contract repeated 
ufter a Priest in Holy Orders. Holder and Dickenson, 1 Free- 
man, 95, was an action for breach of promise of marriage, and 
it was held unnecessary for the Plaintiff to avow that me had 
offered herself to the Defendant in the presence of a Priest, though 
Vau^han, C. J., held that sudi averment was necessary, so that 
in this action for breach of promise of marriage Vaughan, C. J., 
held, that the declaration was bad for not statms that she offered 
herself in the presence of a Priest. The rest of uie Court differed 
from him, not on the ground that the presence of a Parson was 
. not necessary, but they founded their opinion onLamb's case, 5 Co., 
23, where it was held that if I am bound to do an act to which 
a third person must necessarily concur, I must procure that third 

person at my peril. — [Pennbfathbr, C. J It was a question 

of pleading on which the Court differed.] — But it is important 
in tnis view ; it is treated all through the case as an undoubted 
principle of law that a Priest was necessary, the only question 
being a question of pleading. Perkins, sec. 194, says, after a 
contract parties may enfeoff one another, and that the husband 
would not be entitled, if the wife died, to her goods, but that she 
might make a will; ^ and in sec 306, he says, after such a con- 
tract if a man die, the woman shall not have dower, for she 
never was his wife. ^ I now refer to that very important note 
in Coke on Littleton, from Lord Hale's manuscript, which is most 
decisiveon this question; 33 A., note 10 — ''A contracts »ert>^&a 
" de pr<Bsenti with B, and has issue by her, and afterwards 
'' marries C in facie ecclesicB ; B recovers A for her husband by 
*' sentence of the Ordinary, and for not performing the sentence 
'* he is excommunicated, and afterwards enfeoffs D, and then 
^< marries B in facie ecclesuB and dies. She brings dower and 
''recovers, because the feoffinent was per fratidem mediate 
^' between the sentence and the solemn marriaire : sed reversatur 
" coram rege et concUio^ quia prmdictus A non fuit seisitus durmg 
" the espousals between him and B." There A entered into a 
contract per verba depressenti with B, and having issue by her, 
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marries again in the face of the Church ; she takes proceedings ftwwf«^»<«» 
against him in the Ecclesiastical Court, obtains sentence of the ^j^^.^^* 
Ordinary that the ceremony shall be performed between him — ;—;- 
ittid her ; he is excommunicated for not performing the sentence, JJL^^'* 
and after excommunication he parts with his land by feoffinent ; 
he then executes the sentence, and marries B ; he died, and she 
brought dower against the feoffee, and she recoyers by law ; but 
the aedsion is rerersed by the King and Council, and Hale's 
note is — '' Neither the contract nor the sentence is a marriage.'^ 
Now, that case is stronger than the prindple of law which we 
contend for here. I now come to another important case, which 
was quoted against us, but which, if I do not mistake, I will prove 
to be at rignt angles with the argument at the other side. — 
Bunting v. Lepingwell, 4 Rep., 29, and F. Moore, 169 : on which 
since the last argument, an observation of much importance 
fell from Judge Perrin, and I will prove incontestibly that the 
answer which was given to it will not stand in law ; and I will 
follow it up by some observations whidti did not occur to me on 
the former argument — [States case as arUe^ 50.] — There the . 
marriage with Tweed was avoided ; and further, it was adjudged 
that she should marry Bunting, (Tweed being still uving.) 
Now, let us keep in mind what took place in that case. It was 
not decided on tne ground that the contract deprcBseiUi beween 
A^es and Bunting rendered the marriage with Tweed void — the 
adjudication]of the case was this — ^that the sentenceof theEcclesias* 
tical Court having avoided and nullified the marriage between 
Agnes and Tweed, (although Tweed was no party to the suit,) the 
sentence was binding, and the Court of law was bound by that 
sentence, which, havmg avoided the marriage with TweM, the 
effect was this— Bunting havine married Agnes, in pursuance 
of the sentence, in the face of the Church, the issue was le^ti^ 
mate, the sentence of the Ecclesiastical Court having avoided 
the subsequent marriage. Mr. Justice Perrin asked Sir T. Staples 
in this case whether, if the Statute of bigamy was then in force,, 
would Agnes have been guilty of bigamy by marrying Tweed ? 
Now, it is necessary on the other side to answer that question 
in the affirmative, because, always keep in recollection when on 
this branch of the case, as to the validity of a contract per 
verba de prmeentit that I am to keep out of view the solenmizar 
tion by a Minister ; I am now to treat it asa marriage deprcBsenH 
without any solemnization: and it is a matterof ulterior considera- 
tion whether the Presbyterian Minister is in Holy Orders. But 
treating it as a contract per verba de prasenti, is the second 
marriage bijgamy ? Would Agnes be guilty of bigamy by her 
marriage with Tweed ? I will demonstrate that she woxdd not ; 
and if I do so, I say the case at the bar is the same, supposing 
the case to be a contract per verba de prtesentu I will refer to 
one or two passages which I overlooked m the former argument — 
Coke, in his Text, 33 a. Co. Lit., says — *' So it is, if a marriage 
de facto be voidable by divorce, in respect of consanguinity, 
affinity, pre-<x>ntract| or such like, whereby the marriage mignt 
Vhave been dissolved, and the parties freed a vinculo ma^ 



it 



166 



In the Queeti* Bench. ^ 



Mr. Smith's 
AigniiMnt 



" trimanU. Yet if the husband die before any divorce, then, 
** for that it cannot now be avoided, this wiie de facto shall 
" be endowed, for this is legitimim matrmanium ; and so in 
"the writ of dower the Bishop ought to certify that they 
'^ were legitimo matrimonio ctnmlato^ according to the words of 
** the writ." Now, that is m exact conformity with Buntine 
«• Lepingwell, the marriage being voidable, must be avoided 
in the lifetime of the party ; so, I say, that if Tweed had died 
before the sentence was pronounced in Bunting o. Lepingwell, 
A^nes would have been entitled to dower, and as to Tweed, the 
Bishop would have returned they were lawfuDv married ; and 
yet i am told, in answer to that question, that although it 
must be admitted if Tweed had died before the sentence, 
she would have been entitled to dower, and the Bishop's 
oertificate would have been, that they were lawfully married ; 
yet, that Aenes would have been guilty of bigamy in mar* 
rying Tweed, if the Bigamy Act was then in existence ; was 
there ever such a monstrous proposition advanced in a Court? 
it did astonish me not a little, to hear 3 Ins., p. 88, referred to on 
the other side, as I think it is a decisive authority a^nst them ; it 
first recites the Bigamy Statute, which had passed subsequent to 
Bunting and Lepmgwell, and Lord Coke comments on the 
words, "if any person bemg married," as follows, viz. : " This ex- 
" tendeth to a marriage de facto or voidable by reason of a pre-con- 
" tract, or of consanguinity, or of affinity, or the like, for it is a 
" marriage in judgment of law until it be avoided ; he lays down 
this, it is a marriage in judgment of law till avoided, accordingly, 
if there be a person whose marriage is voidable from a pre-con- 
tract, &c., such being a marriage in judgment of law, till avoided; 
if he marries again he is guilty of bigamy. Is it pretended or 
thoughtthatthe^r«f marriage was bigamy ? or was it ever heardof, 
that a marriage which was valid in judgment of law made bigamy ? 
But, in the case of Bunting and Lepingwell, if the question had 
arisen subsequent to the Statute of bigamy, and prior to the 
sentence of the Ecclesiastical Court, I have the authority of the 
third Institute quoted by themselves, for saying that the mar- 
riage with Tweed, till avoided, was valid. Woidd Tweed be a 
competent witness against Agnes ? In bigamy the second mar- 
ria^ must be void in law, and the second wife may be a witness 
agamst her husband; the principle is laid down in 1 East, 
p. 6, 469. — ** The first and true wife cannot be a witness against 
** her husband, nor vice versa ; but the second may certainly 
'^ be admitted to prove the second marriage ; for the |first mar- 
" riage being proved, she is not so much as wife de facto** 
Why is the second wife competent ? Because on proof of the 
first marriage the second is void. In this case, supposmg the first 
marriage only supported a contract per verba de prmsenti^ it being 
plain from that very passage they themselves have read from 
3rd Institute, and Bunting and Lepingwell, that the second mar- 
riage is voidable by pre-contract, but that it is a marriage in 
judgment of the law till avoided; now irrespective of, and sup- 
posmg the Statateof 58 Oeorgeiii., c.Sl,iieferpa0sed,andtreAt- 
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ing this matter as at common law, and subsequent to the Statute ilwMii*«Bwio«^ 
of bimmy, can it be contended for one moment that the prisoner j^^*^' 
18 guutj of marrying a second time, when the second marriage is a — — - 
TaEd marriage, which will entitle the woman to dower if the hus- Jt,^^*' 
band dies and renders it imperative on the Bishop to return ma» 
trinwnhtmleffitimiimi This is the view of the case which is suggest* 
ed to me, by that question put by the Bench, and it is impossible 
from the authorities! have cited, to sayAgnes wasguilty of bijgamy; 
because all the cases of bigamy are, where the second manage is 
void by theyalidityof thefirst; butif after theoArria^e with Tweed 
she had married John Nookes, there you would have a valid 
marriage, sufficient to sustain bigamy. I know that this contract^ 
called "ipsum matrinumium," is translated very matrimony, and 
that leaves it quite as unintelligible. The effects of this pre- 
contract, which they call a marriage, are that the children 
are illegitimate ; the wife not entitled to dower ; she can enfeoff 
her husband; tiiey are twe persons in law; and I have not 
heard an intelligible statement of any one principle, or read any** 
thing relating to husband and wife, which is applicable to a con- 
tract per verba de pressenti. A contract deprtBserdi wa& nothing 
until the Ecclesiastical Court dothed it (before the 58 Geo. iiL, 
e. 81, by enforcing solemnization under the penalty of excommu- 
nication) with all me consequences which the common law gives, 
and the community gives to marriage, duly solemnized. It 
is to be observed, also, that. as to the second marriage being only 
voidable, and not void, by the first contract, in Paine's case, 1 
Siderfin, 13, the Attorney-General is said to have held, that by 
the sentence of the Ecclesiastical Court decreeing marriage to be 
solemnized pursuant to the contract, that the man and woman were 
complete baron and feme ; but Twisden, J., denied this, and held 
that they were not so until after the marriage was solemnized. 
— [Pbrrin, J. — Tlie decree tiiere was not that they should 
complete matrimony, but it was that they were baron and feme.] 
Precisely, first dissolving the secondmarriage, and then decreeing 
that they were baron and feme. It certainly might be argued 
that the effect of the decrees of the Ecclesutstioal Court, 
authorized by the ecclesiastical laws of the realm, should 
be equivalent to solemnization, but Twisden, J., denies this, 
and says they are not baron and feme until after solemnizar 
tion. And I have shown from Lord Coke that it is utterly 
impossible that a pre-contract could be ipsutn matrmcmum 
without this inference following, that a man may have two 
lawful wives at the same time, and two sets of legitimate 
children. I have also to make this observation, that in the Kingo. 
Fielding, 5 State Trials, 610, the sole question was, whether Sie 
marriage with Mrs. Deleane was performed by a person in Holy 
Orders ? There was no doubt that there was a contract per 
verba de prasenti ; but the question was, was the person who 
solemnized the first marrii^e a Priest in Holy Orders ? This 
was quite an unnecessary inquiry in that case of bigamy^ if a 
contract per verba de prtBsenti was a marriage. A lady and gen- 
tleman go into a prirate room, the gentleman says, << I am your 
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HvH^iBnoii, liiisbaDid ;" the lady says, " I am your wife ;" and they put down 

^**^U'^» this in writing, and this is a marriage according to Dalrymple 

' V. Dalrymple. It was quite unnecessary to have inquired, in 

J^^J^'» Fielding's case, whether it was a Priest in Holy Orders who 

'^^^°°*" celebrated the first marriage. And that was a case of bigamy, 

showing how preposterous it is to have this case sought to be 
sustained as a case of bigamy, on the supposition (for I am not 
now speaking on the question whether a Presbyterian Minister 
is a Minister in Holy Orders) that a contract per verba de 
prtesenti makes a marriage. I say I have proved incontestibly 
by refesBce to Coke, to Bunting and Xiopingwell, and from the 
authorise cited on the other side, but which are authorities 
against them, that my client is not guilty of bigamy, ^^e second 
marriage^vith the second woman ^ng a valia marnge, and if 
he were to die now (even if 58 Qeo. iii., c. 81, had neyer passed,) 
according to Lord Coke, 1 Ins* 33 a. the wife of the second 
marriage would be entitled to dower from kU lands, and on 
issue being joined, the Bishop would be omiged to certify 
legitimvm matrimanium capulat: and yet I am told this is a 
case of bigamy I who ever heard of two valid marriages inca- 
pable of being avoided, even though the 58 Geo. iii. had never 
been passed ; or who ever heard of bigamy being sustained 
where the second was a good marriage. That question sug- 
gested by Judge Perrin is a poser ; for, I do not think that if 
the Statute of bigamy then existed, Agnes was guilty of bigamy ; 
and if she was not, and there is not a pretence for saying sne 
was, that case is precisely similar to the ca&e at the bar, supposing 
a Presbyterian Minister is not a Minister in Holy Orders. In 
Haydonv. Goold, 1 Salk., 119, there was a marriage by a Sabba- 
tarian Minister using the Common Prayer, except the ring, and 
yet letters of administration to the husband were repealed ; it 
was subsequent to the Toleration Act; and it appears the 
sentence was confirmed by the Delegates, and that case applies to 
this branch of the argument, for this reason, the form of the 
Common Prayer was used — ^there was a contract per verba de 
pr€Bsentiy and it was held no marriage to entitle the husband to 
administration. In Scrimshire v. Scrimshire, 2 Hag., 395, there are 
some important observations by Sir Edward Simpson ; that case 
was heard in 1 752, two years before the Marriage Act, — [Reads 
passages from pages 400, and 401, as ante^ p. 63.] — This contract 
does not give a right to restitution of conjugal rights ; it is 
looked on as a contract and nothing more ; but, if it was a mar- 
riage by the common law it would give a right to restitution of 
coniugal rights. There is an old work — 1 do not give it as 
autnority — ^but it is important to ascertain what the law was 
recognised to be — ^it is called the " Woman's Lawyer." It bears 
date 1632, is two centuries old, and was referred to by Sir 
L. Shadwell in his argument in Beere v. Ward, as the work of 
an English Judge — (Lawrence) — I am entitied to refer to it as 
the opinion of one of the ancient sages of the law — [Reads p* 

* This Book 11 not to be found in the Pnblic liibmiM. 
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116. '] — I now refer to Swinburne on Esponsak ; he was an O'™**^"^^ 
ecclesiastiQal Judge, and his work* was published in 1686 — [Reads ""1^2.*^* 

the several passages from Swinburne, in pp. 215, 233 and 234, as 

referred to in t£e argument of Regina v. Millis, ante, 64, 66.] Jj^^l^!'' 
And I confess I am at a loss to conjecture as to the extraordi* 
nary nature of a man being married to a woAan where the 
children are not legitimate, no rights accruing, and not a solitary 
incident flowing from a marriage'arising out of this ' ipsvm 
tnatrimonium.' The first woman .here married (Sarah Robinson) 
is a single woman at this moment, and yet it is said to be a case of 
bigamy I I have therefore Swinburne, in 1686, BtatiQfl||he laws 
of England as the laws of the Saxons, and in exact accord^ce with 
what I Iwre shown to be the laws of the Saxons in the time of 
Alfred ; vllat without solemnization, without a masniPriest by 
law, there will be none of the incidents following in consequence 
on marriage, and I think it most remarkable that reference 
should be mad^^to Saxony by Swinburne, showing that by 
the laws of the iSaxons existing at this day, a marni^e must 
be solemnized, and that there must be a mass Priest by law to 
giro the consequences flowing from the marriage state. You 
thus will observe that I have shown from the authorities I have 
quoted, that where there is a contract deprasenii the parties, by 
law, are not considered one person ; they may enfeoff each other ; 
the woman is a single woman ; and their issue are not legitimate. 

1 have shown also that the husband gains no property in the 
woman's goods; and that he and she respectively are not 
entitled to administer to each other's property on the death of 
either, and that she shall not be endowed ; and lastly, that 
she can make a will without her husband's consent. And 
whereas the common law, says that certain particular inci- 
dents shall follow from marriage, and none of these flow from a 
contract per verba depr(Bsenti; the necessary inference is, that the 
common law does not recognise it as a marrii^e. Com. Dig., Bar. 
and Feme, B. 1. I refer now to Smith v. Maxwell, Ry. and M. 
N.P.C., 81 ; and also to the King v. The Inhabitants of Bathwick> 

2 Bar. and Adolphus, 639. . That was a settlement case in Eng- 
land ; it arose on the validity of an Irish marriage, and the counsel 
raised the very point here raised, that a contract de pr<B8enti 
before the Marriage Act was a valid marriage ; but one of the 

auestions in the case was, whether there was le^al evidence of 
le letters of Orders of the person who had married the parties. 
It was argued that no evidence had been given of the Orders of 
the Priest ; but in that case there was a dear contract de prasenti, 
and when the Court gave Judgment, Lord Tenterden never 
adverts to that ground, but his Judgment is given on the grounds 
of the evidence l)eing sufficient to snow the Orders of the indivi- 
dual by whom the marriage was celebrated. In 1 Browne's 
Ecc. L., p. 269, that eminent civilian treats marriages as void if 
not celebrated by a person in Holy Orders. Now I think I am 
justified in saying that I have brought forward a body of authori- 
ties as strong as ever was brought to the argument of any 
proportion, uie affirmation of which Counsel was called upon to 
argue for; and now we will see how these authoritiefi are meL The 
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im^*^ Aiid Lord Siowell's Judgment in pages 67, 68, and 69, and pages 

— ~ 81 , 82. I have to observe, in the first place, tiiat which is never 

Mr. Smitb^s ^^ |^ j^^^ ^\^t of, and that is, that nothing has fallen from his 

Lordship, on the subject in that case, that is not altogether extra- 
judicial. It was a case involving the validity of a Scotch marriage; 
a(n officer made a contract de preuenii with a lady, while his 
regiment was quartered in Scotland ; and the question was, the 
va£dity or invalidity of the marriage ; Lord Stowell spoke of 
the general law of Europe, as being founded upon the civil and 
canon law ; and with the greatest possible deference to his 
Lordship, I must say this, that it the body of authority 
brought forward in this case, and the ancient laws of the 
Saxons, had been brought before Lord Stowell in the course of 
tile argument ; I doubt much, whether in direct contradiction to 
all these authorities he could have said, that the canon law was 
the foundation of the matrimonial law of Europe. Everything 
he said in this case, it must be borne in mind, is extrarjudidaL 
And we all know, no matter how eminent the Judge is, that 
Judges have often seen reason to change their opinions in cases 
they have adjudicated and pronounced opinions upon in Court. 
Lord Stowell refers to Bunting v. Lepingwell ; Fizmaiirice v. 
Fitzmaurice ; Jesson v. Collins ; and Wigmore's case, in 2 Salk., 
437. It appears to me, with deference to Lord Stowdl, that 
the cases in 2 Salk. did not establish the case for which ther 
were cited. The case of Jesson v, Collins was a case of prohibi* 
tion, to stay a suit in the Spiritual Court, and Holt, C. J., said, that 
thouffh it was a contract de futuro^ the Spiritual Court had 
jurisdiction; and then he says, that a contract per verba de 
pr€Bsentt was a marriage ; but in Wi^more's case, which follows, 
he expressly qualifies what he had said in the former case, by say* 
ing, '* By the canon law a contract per verba deprcBsenti is a good 
marriage;" and the words, " by the canon law," do away with the 
whole authority of the cases for the purpose for which they were 
cited ; and the case of Bunting v. Lepingwell is in the teeth o( the 
proposition, that by the common law the contract per verba de 
prtBsenti is a marriage ; for if the contract ** per verba deprtseenti'* 
was by the common law '* tpsum matrimonium" that suit need not 
have been instituted at all, and the eldest son woidd have been, 
(as the eldest son of the first marriage) clearly legitimate, with- 
out any sentence of nullity of the marriage with Tweed. I refer 
now to Doe dem Burtwhistle v. Vardell, 6 Bing. N. C, 39 L 
[Reads the case as ante, 4 1 .] It had always been a principle of the 
canon law, that if a man married a woman after he had children 
by her, by a legal fiction, that a supposed marriage had taken place 
before the birth of the child, the canon law helduie ante nati legiti- 
mate, and such has always been the law in Scotland. The Scotch- 
men argued the case, and Chief Baron Alexander pronounced the 
unanimous Judgment of the twelve Judges; holding that chil- 
dren bom of parents who afterwards married, could not inherit 
lands in England ; but the then Chancellor, (Lord Brougham,) 
was so mudi aittached to the princii^ of tibie Scotch law, uiat he 
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conoluded the twelre Judges were wrong, and accordingly the i^Mi*«Bwi«, 
oRse continued before the House of Lords from 1828 till 1840, iMT"" 
when Chief Justice T jndal, who was one of the Counsel in the — -^ 
case, and had argued m flEiyour of the legitimacy of the code nati^ j^l^^^' 
gave the unanimous opinion of the Judges oyer again, differing 
from the Scotch yiew of the law, 1 Scott N. R., 828. The 
Lords, of course, decided with the Judges ; but Lord Brougham 
gaye a loiig Judgment, still not satisfied with the opinion of the 
Judges. That case establishes that, by the canon law, when 
H isl^ force ia aU reepecta. it has' t^e effect of legitimiziBp 
the ante nati. But when the Statute of Merton was passed^ 
when the Bishops called on the Barons of England to recog- 
nise the rights of the ante nati^ what did the Barons say ? 
^* We will not change the laws of England.'' They thereby de- 
clared, that by the then existing law, the canon law did not 
affect the law of marriage, because, if it did, and if it was (aa 
Lord Stowell said it was) the canon law by wfaieh the law of 
matrimony was established in England, the matrimonial law of 
Europe is founded on the principle of legitimizing the €mte naih 
by the subsequent marriages of their parents ; but that neyer 
was the law of England, and why ? because the Saxon law was . 
the foundation of the common law there ; and this recent case 
negatiyes the principle, that the canon law was oyer a part of 
the common law of England ; and oyerrules the decision of 
Lord Stowell, in Dalrymple v. Dalrymple. The case of 
Fiizmaurrice v. Fitzmaurrice established nothing more than 
this, and which no one eyer denied, that prior to the Marriage 
Act in England, and 58 Geo* iii., c. 81, Irish, the Ecdesiasti^ 
Courts had authority to enforce a contract per verba de prtBsenti, 
and to nullify the interyening marriage ; that they had power to 
decree a diyorce, and enforce the first pre-contract, which would 
hay e the effect of legitimizing the children of the first marriage. In 
the King t;. The Inmtbitants of Brampton, 1 East, 282, there is no« 
thing to lead to the conclusion, that oy the common law a contract 
per verba deprcBsenti was marriage; there may be something to that 
effect in what fell firom LordEllenborough,but in that case the mar- 
ri^e had been celebrated by a Priest in Holy Orders. InLantonr / 

V. Teesdale, 8 Taunt., 830, there was also a Friest in Orders ; and 
what Serjeant Best relied on in argument there was, that a license 
had not been obtained from the goyemor of Madras, which he 
contended was required ; I admit that obseryations fell from Chief 
Justice Gibbs which might lead to the inference, that he considered 
a contract perverba deprceeenfi toamount to marriage; but Idosay, 
that thougn Chief Justice Gibbs was a Judge of great eminence, 
yet, when the Marriage Act had been in force in England for so 
many years, and he lutying before him the case of Dalrymple v. 
Dalrymple, which was decided in 1811, (prior to the decision 
of Lautour v. Teesdale,) that the circumstance of a yery eminent 
Ciyil Judge, haying laid down the proposition that such a con- 
tract was a marriage, would be calculated to prerent the due 
inyestigation of the matter, which was not neceinarily to be ad* 
j«£c«tM upon in that^^se, u there had been a nass Priest by 
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0innff*«bnrcv, ji^^ . ^iid therefore that case does not establish anything in 
^^%2r^* favour of the principle contended for. The remaining case re- 
ferred to on the other side is Beere v. Ward, it is mentioned in 
Jacob's note, Appendix to Roper's Husband and Wife, so often 
ahready referred to in this case ; he says, that Lord Tenterden 
had given a nisi prius opinion, that a marriage contract per 
verba de prcesenti was a marriage at common law. It is sin- 
gular enouffh that we could not find or ascertain, by reference 
to any work or book, a report of this case ; the only way we 
learn anything of the case is from the newspapers of the day ; it 
is reported in the '' Times" — I sent to London and got the papers, 

— [Pbrrin, J I have got extracts from the notes of a 

very learned person who was Counsel in that case, and I can 
read to you I^ord Tenterden's charge to the Jury. " The mar- 
" riage might lawfully be celebrated in a way in which the proof 
^' of it would be extremely difficult, that might be, for it might 
** be celebrated at any time and in any place by a Clergyman, — 
" nay, as I understand the law, it might be equally celebrated 
** without a Clergyman ; for a declaration by the parties in the 
'' form of a contract that they were man and wife, accompanied 
^' by cohabitation as man and wife, a contract j^er verba de prtB* 
" senti made between them, and a declaration of that, in presence 
'* of witnesses, would, at that time, have made a ^ood and lawful 
'^ marriage in England, as it does now in Scotland."] — That puts 
it a great deal clearer than it is in Jacob, and I have no doubt but 
that such was the opinion of the Judge at nisi prius. The question 
arose in a lunacy matter, before Lord Eldon, on a bill filed to 
remove temporary bars. The first issue was sent to the Com- 
mon Pleas, and was tried by Dallas, C. J., the second trial was be- 
fore Lord Tenterden in the King's Bench. It came before Lord 
Eldon in 1823, on a motion for a new trial, and, amongst other 
grounds, in consequence of mis-direction ; it appeared to be a question 
as to the issue of a marriage, in which there was some doubt as to 
whether it was solemnized by a Clergyman or not, in fact whether 
it was a mere contract />^ verba de prcesenti, or a solemnized mar- 
riage. It appears to have been argued on 29th April, 1824, by six 
Counsel on the side I advocate here, and by an equal number on 
the other side ; I got a reference to the newspapers from a book, 
which contams a good deal upon the subject we are now discussing, 
a book written by a Clergyman, it is called, " The Doctrine of the 
Law of Marriage, Adultery, and Divorce," by the Rev. H. Mor- 
gan, Chaplain to Lord Kenyon. In vol. 1, p. 138, he says that 
after Lord Eldon's Judgment, directing a trial at bar, the parties 
retired from the suit, which had been carried on for many years. 
[Perrin, J — I will read to you the notes I have been favoured 
with, of Lord Eldon's Judgment.] — [His Lordship read from the 
notes. J — According to that statement, Lord Eldon; in directing 
the trial at bar, throws out no opinion, and as your Lordship has 
read that statement^ I think it is not necessary for me to read 
the subsequent observations of Lord Eldon, who does throw out 
an opinion not exactly agreeing with Lord Tenterden ; and cer^ 
tainly the authoritiefi of Coke, llale, and Swinburne are most in- 
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4X>ntroT6rtibly at variance with the charge of Lord Tenterden. 0"wf*«B»»ci, 
.1 have now Drought my argument to a close^ except so far as ^^^'*^^''"*' 
the Irish Statutes are concerned. It may be suggested, that — 7-;- 
ou are to pay little attention to Irish legislation at that time, ^,^^'' 
ut it is not to be lost sight of, that in the Irish ParUament, Bills 
were not brought in without the cognizance of the English Law 
Officers of the Crown, for we know that by the course pursued in 
Ireland, it was necessary to prepare the Heads of Bills, and forward 
them to England, and submit them to the English Priyy Council, 
and that by the English Privy Council they were submitted to the 
Attorney and S.olicitor-Generals of England; andthatno Bill could 
pass the Irish House of Parliament till this course was pursued — I 
Black. Com., (by Christian,) 1 03 ; and therefore every Act had the 
cognizance, concurrence, and knowledge of the Law Officers of 
the Crown in England ; and therefore I say that Irish legisla- 
tion has a great deal to say to this question. The Irish Statute 
I first refer to is, the 33rd Henry viii., cap. 6 ; and you will 
keep in mind the proposition they contend for on the other side 
that a contract/)^ verba de pnBsenti was by the law of the land a 
marriage. There is a corresponding English Act. It recites, 
whereas " Heretofore diverse and many persons, after long 
continuance together in matrimonie, without any allegation of 
" eyther of the parties, or anie other at their marriage, why 
l^ the same matrimonie should not bee ^ood, just, and lawful, 
and after the same matrimonie solemmzed and consummate by 
carnal copulation, and also sometimes fruite of children ensued 
of the samo marriage, have, nevertheless, by an unjust law 
'^ of the Bishop of Rome which is, that upon pretext of a former 
" contract made and not consummate by carnal knowledge, for 
'' proof whereof two witnesses by that law are only required, beene 
*" divorced and separated contrarie to God's law," &c. And it 
enacts that marriages between j)erson8 not prohibited by God's 
laws to marry, ana solemnized in the face of the Church, and 
consummated, shall be good notwithstanding pre-contract not 
consummated, and notwithstanding any dispensation. The 
principle they contend for on the other side is, that a contract 
per verba de prcBsenti is a legal marriage, whether consummated 
or not. Now, consummation is immaterial ; but the distinction 
generally taken between contracts per verba de pr^esenH and de fa- 
turo is, that in the latter case consummation is considered necessary 
to render it valid, but not in the former. By that Act marriages 
in facie ecclesia were distinguished from mere pre-contracts as a 
just marriage, and the parties were treated as lawfully married 

S arsons, and persons proving pre-contracts were treated in the 
tatute as '' casting away the fear of God," and " under pre- 
*' tence of these allegations afore rehearsed, to live all the days 
'' of their life in detestable adulterie, to the utter destruction of 
'' their own souls, and the provocation of the terrible wrath of 
God upon the places where such abominations were used and 
suffered." And notwithstanding these recitals, we are told 
that these contracts per verba de pr<BsenH amounted, by ti>e 
common law of the land, to very matrimony* . That is the]pro- 
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Qvnir*iBmoir, position of the other side. Now, I think, mjr Iiords^ ititf very 
^*'*l^r*"*' difficult in that early state of the law to maintain such a doo- 
trine as this, that pre-contracts not followed cum copula, were, 
by the law (k the land, such marriages as would hate rendei'ed 
persons marrying in the face of the Church guilty of bigamy, 
if a Statute against bigamy was then in force, for the pro- 
position must go to that. The 2 and 3 Edward vi., cap. 23, 
Eng., repealed so much of the English Statute, 32 Hen. iriii., 
c. 38, as made marriage solemnized m the Church and consum- 
mated by carnal knowledge, indissoluble, and restores to the 
Ecclesiastical Courts the power of enforcing pre-contracts. 
That Statute of Edward vi. does not deal wil£ the recitals in 
the 32 Hen. yiii., c. 38, as contrary to law ; it merely authorizes 
the Ecclesiastical Court to entertain suits for the enforcing of 
the contracts mentioned in the 32nd Henry yiii — '' Comman£ilg 
'* solemnization in facie ecclesics" &o. So that I do not apprehend 
that any argument can be raised from that repealing Statute ; 
it is also referred to in Swinburne 15. In Ireland, however, the 
corresponding Statute (the 33 Henry viii., c. 6,) was never 
repealed. The 3rd and 4th of Philip and Mary repealed all the 
Statutes passed against the supremacy of the Pope, since the 
20th Henry viii., the eflFcct of which was, of course, impliedly to 
repeal the Statute of 33 Henry viii. ; but that Act of Phitip 
and Mary was repealed by the 2nd Elizabeth, cap. 1 ; and if it 
had only repealed that Statute, the necessary consequence would 
be, that the Statute of Henry viii. would be revived. But 
the second section of the 2nd Elizabeth created doubts as to 
what the .effect and operation of the Statute was in reviving the 
Statute of Henry viii. The next Act on the same subject is 
12th Geo, i., (Irish), cap. 3, sec. 4 — it recites, that some doubts 
had arisen '^ whether marriages consummated by carnal know- 
" ledge can be avoided by pre-contracts without consummation, 
" which has been the grounds of many vexatious suits." That 
would be the very point on which doubts would have arisen, 
whether the 33rd Henry viii. had been repealed or not : and 
then it goes on — '' Be it enacted and declared, that no contract of 
'^ marriage not consummated by the carnal knowledge of the 
'' parties, shall be of any force towards making void a subsequent 
" marriage, consummated by such carnal knowledge." This was 
a declaratory Act, so that the Statute of Henry viii. was 
declared to be in force by the effect of that Statute. This Statute 
shows that the Legislature did not consider a marriage consum- 
mated void by a previous contract, because it speaks of vexatious 
suits which had been brought by persons to nullify a subsequent 
marriage ; and, in fact, the recitals of that Statute recognise the 
principle of Bunting and Lepingwell, that a second marriage is 
only voidable, and is valid until avoided, according to the passage 
from Lord Coke, which I have before quoted. The next Statute 
on this branch of legislation is, 58 Geo.iii., cap. 81. [Reads sec. 
3 as ante, 57.] That Enactment carries to a much ^eater length 
ihe principle of the Statute of 12 Geo. i., because &e Statute of 
GeQ. i.9 had only reference to oontrs^ctB per verba deprtBierOi if iHh* 



out oonsnmmation ; but this Statute of 58 Geo. iii., YoA reference Ovnii*«BBmnr, 

to every species of pre-contraot, whether cum copula or not, and ""^s^^ 

the effect of this Act is, to sweep away in toto the jurisdiction — ; — 

and authority of the Ecclesiastical Court to enforce, contracts of 2mS^'" 

marriage. Now, that section of 58 Geo* iii., is copied verbatim 

from the 13th clause in the English Marriage Act, 26 Geo. ii., 

c. 33, passed 90 years ago ; and I am justified in looking to that 

Act, passed 90 years ago, in considering the bearing and effect of 

this section of the 58 Geo. ui., copied from it, and which of 

course will receive a similar construction. Now, in looking to 

the Eufflish Marrit^ Act; the Court has been already remrred 

to Solicitor-General Murray's opinion, in the debate on the Mar« 

riage Act in England ; and when we consider what the commoh 

lawyers said, and the writers of the learned sa^es of the law, — the 

proceedings in Courts of Justice — I think I am j ustified in referring 

to the statement of Mr. Murray (Lord Mansfield), when the subject 

matter was brought under his particular attention in stating what 

the law was; in the Parliamentary His. vol. 15., p. 78, (that which 

precedes Hansard's Reports) there is a report of his speech 

g'ven, and an extract of nis speech is given in Roper's note, but 
oper leaves out a very important part of the address. {_Readi 
extracts from Sir fV. Murray's speech as ante, 70, 71.] These 
matters are brought under coi^deration by Mr. Murray, first, 
that by the common law, a marriage contract, though good by 
the law of God and nature, was not good by the law of society ; 
and secondly, he points out what was necessary in the provisions 
of this English Marriage Act ; that something should be done 
beyond putting an end to Fleet marriages, which very Fleet 
marriages we may point out as an argument in our farour. for the 
Marriage Act was to put an end to marriages by worthless degraded 
Clergymen, which need not have been celebrated by a Minister 
at all, if the argument on the other side be well founded. In 
Evans' edition of the Statutes, you will find the English Mar- 
riage Act, vol. i., 155; there were two matters to which the 
Marriage Act was to be pointed ; the first class of sections had 
to deal with this, — to prevent clandestine marriages — that is the 
title of the Act ; the mode by which this was to be attempted 
was by requiring the publication of bans, by requiring a license, 
and by having the marriage solemnized in a Church, all which 
would render the publicity of the marriage necessary, and were 
calculated to nrevent the marriage being had without theconsent of 
the parents. Marriage solemnized, Isay,is a legal technical phrase, 
and that a marriage solemnized is contra-distinguished from a 
marriage contract, and had reference to a marna^ celebrated 
in the face of the Church with the several provisions pointed 
out in the Act ; you will observe that the sections nullifying 
all marriages not celebrated in the face of the Church would be 
all important, but this mischief would be left untouched if they 
did not legislate on the contracts of marriage. The Legishcture 
does not interfere in the 13th section (whidi it would be wrong te 
do,) with marriage contracts prior to 25th March, 1654, that wall 
tiie day on which the Act came intoforoe; it left marriage con- 
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^mmr^BmMou, tractspriorto that date jnstas they Were. How did they stand? It 
^^^^2^ was not considered ri^ht to have me Marriage Act retrospectiye, 

and 80 after the Marriage Act, if bans were regularly published, 

JJ^^^J^*" if everything was solemnized in the most solemn manner ; yet if 
'^^^™^'^ a suit had been commenced, antecedent to this, in the Edclesias- 

tical Court to enforce a contract, the Ecclesiastical Court would 
entertain that suit, and they could then have the second mar- 
riage annulled, and they might decree solemnization, according 
to the form of the Marriage Act, in the face of the Church, as 
between the contracting parties ; and so the law would have re- 
mained as to contracts entered intg subsequent to the Mar- 
riage Act, if the 13th sectbn had not been introduced into 
the Act, and the consequence would have been, &at the 
the root of the evil would not be touched at all ; any two per- 
sons might have entered into a contract, and having Altered into 
, that contract, though that contractwas worth nothing /^er «e, if 
the Ecclesiastical Court had not been deprived of jurisdiction, it 
might have been had recourse to to enforce the solemnieation, 
wiw all the ceremonies required by the Act, the contract being 
nothing ; but the decree followed by solemnization being every- 
thing. A contrwst perse, according to Lord Coke, on Lit. 33 a. 3 
Institute, 88, was nothing, it was uie sentence and solemnization 
that made it valid, and therefore it was necessary to take away 
the authority of the Ecclesiastical Court to enforce it; and 
having done so, they did everything, for a contract per se 
was worth nothing by the common law, until enforced by 
the Ecclesiastical Court, and it is dear from Co. Lit, 33 a., 
and 3 Institute, 88, that the second marriage m facie ecclesim 
was only voidable, though -capable of being avoided by a 
suit in the Ecclesiastical Court, but to prevent the possibility 
of that, the Legislature does not do away with contracts, it does 
not say, that contracts shall be worth nothing, — ^why? tiiey 
never were worth a farthing, but they took away the jurisdiction 
that could make them everything; butthemoment that jurisdiction 
was taken away, what was the consequence ? the contract became 
critically and exactly the same by consequence as it would have 
been at the death of either of the parties to the contract before the 
Act, and then that subsequent solemnized marriage which was 
voidable by pre-contract was rendered incapable for ever oi being 
affected, fhe Bishop would have been bound to certify after the 
death of the party, that they were joined in leaitmum rniitrinumuan 
in the second marriage, and that which death did by the common 
law the 13th section did by enactment, and rendered that which 
was voidable unavoidable, by taMng away the power to enforce 
the pre-contract. — [Burton, J. — You hold, that it not only took 
away the jurisdiction of theEcclesiasticalCourtto enforce solemni- 
zation of marriage after a pre-contract, but to avoid- the second 
marriage by divorce ?] — I do, clearly, and why ? you will find that 
in every one of these cases a divorce from the marriage solemnized, 
is incidental to rehef on the foot of a pre-contract. In Bunting v. 
Lepingwell, the decree was this, '' Decretum fuit quod pr»£o: 
" Agnes subiret matrisnonium cum proa&t : Jobanne Buntings efe 
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'* inmiper prommciatum fait dictum matrimonium fore nullum." qobbr'sbbiob, 
— [Burton, J. — I believe there are cases* in which the Ecdesias- ^''*^S^J*^» 

ticaJ Court entertained suits in the first instance to avoid a second L 

marriage, without having power to enforce the first. J — I contend^ ^r. Smith*! 
that by taking away the power of the Ecclesiastical Court as -^'B^^'"'"'**' 
to pre-contracts, whether de prcssenti or defuturojjoxk take away 
all the force of the contract. — [Burton, J. — It is so intimated by 
Blackstone, and such is considered to be the effect of it by his 
Annotators.] — Blackstone says, 1 voL Com., 435, '^ How far 
'^ the Act of 26 Geo. ii., c. 33, which prohibits all suits in Ecde- 
" siastical Courts, to compel a marriage in consequence of any 
*' contract, may collaterally extend to revive this clause of the 
** Statute of Hen. viii., and abolish the impediment of pre-contract, 
" I leave to be considered by the canonists ;" and so Christian's 
note (3) to the same passage is, ^' A contract per verba de prm-* 
" senti tempore used to be considered in the Ecclesiastical Courts 
^stan matrimonium, and if either partv had afterwards mar- 
ried, this, as a second marriage, would have been annulled in 
the Spiritual Courts, and the first contract enforced (see an 
instance in 4 Co., 29). But as this pre-enffs^ement can no 
longer be carried into effect as a marriage ; I Uiink we may now 
'^ be assured that it will never more be an impediment to subse- 
'' quent marriage, actually solemnized and consummated." What 
I contend for is, that it being dear from the authorities cited, 
that a contract neither legitimizes the issue nor has any of the 
consequences of marriage ; and per se had only effect when made 
available by the Ecclesiastical Court ; and whereas it also appears 
from 3 Inst., 88, that a marriage in Jacie ecclesuB could not be 
avoided after the death of either of the parties, I apprehend that 
the clause in 58 Geo. iii., c. 81, by taking away the jurisdiction 
of that tribunal, which alone could msS:e contracts available,, 
necessarily left the marriage solemnized in the £eu» of the 
Church, before voidable, now unavoidable, The Ecclesiastical 
Court can now never exercise jurisdiction over a marriage 
rendered voidable by pre-contract, *for that which would make 
it voidable is a thing not to be enforced ; in taking away the 
effect and power of enforcing a pre-contract, you render that 
which was voidable, arising out of the circumstance of the 
enforcement of a pre-contract, incapable of being enforced at 
all. There is another branch of the statute law which is 
important to refer to in this case ; I already have referred to 
the Ordinances of 1 644, (Scobell, 86,) whereby marriage is ordained 
to be celebrated by a Minister of the Wora ; the Fresby terians 
were then the strongest party of those who had usurped the 
Government of the day, and the Independents had not attained 
the iK)wer they subsequently did. The Presbyterian party were 
a religious party. But die Independents and the Fifth-Monar- 
chy-Men, and aU classes of persons who were in a great measure 
infidels, constituted what was called the Barebones Parliament ; 
and they passed what was entitled the Ordinances of 1653, which 
made an approach to making marriage a dvil contract, by 
requiring marriage to be solemnized by a Justice of the Peace; but 

M 
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Qvtna'tfBBKCR. tMs is not to be lost sight of, that though it was to be a mar- 
^yinttuTerm, riago per verba de prasenii, yet it still was to be solemnized; it 

L made that which was before a religious ceremony, to be a ciYil 

Mr. Smith's one, and to be solemnized by Justices of the Peace, who declared 
Argummt. ^^^ parties to be man and wife. A certaia formulary is pre- 
scribed to accompany the marriage ceremony, clearly not recog- 
nising that which they say at the other side was the common 
law, a contract per verba deprcuenti, to be marriagOi This Or- 
dinance of 1653 is in Scobell, 236. Now it will be recollected 
that during the Usurpation, marriages were celebrated under 
that section. At the Restoration an Act was passed, 17th and 
18th Charles ii., cat). 3, which vaUdates the marries which were 
had during the Usurpation in accordance with the forms pre- 
scribed in the Ordinances. — [Reads the Act as axte^ 73.] — ^It 
would have been unjust not to haye Talidated marriages, cele* 
brated according to the law of the usurping power of the day ; 
but the Act does not legislate for marriages per verba de pnssenii, 
but for such marriages as were solemnized m the way prescribed 
in the Ordinances. 1 he Statute recites, that those marriages were 
scJemnized by Justices, which shows that the contract per verba 
de prcBsenti was not a marriage used and accustomed within the 
kingdom, and then it proceeds, by the first section, to validate 
such marriages as if they were solemnized according to the rites 
and ceremonies established or used in the Church of Ireland ; 
thereby intimating that the proper mode of celebrating mar- 
riages was according to the rites of the Church of Ireland. 
I have to observe that, according to the argument on the 
other Bide, this Act, validating these marriages as if solem- 
nized according to the rites of the Church of Ireland, was 
only waste paper ; and the day after it passed any person might 
enter into valid contracts of marriage before a Justice of the 
Peace, or before any human being, aye, and if the law of Scot- 
land be the law of Ireland, without the presence of a witness at 
all : or by the parties writing these words and affixing their signar- 
tures, according to Dairymple v. Dalrymple, it would be a valid 
marriage I It is idle to say that this legislation is inconsistent 
with the proposition contended for on the other side. In my 
humble opinion it is directly at variance with the whole of the 
argument. And I have to observe this, it is stated in Morgan 
on the Law of Ma^iage, p. 14, (but I must say I have searched 
the Lords and Commons' Journals, and have not found it,) that 
in an Address or Report on the law, which was presented to 
Cromwell after the Usurpation, it was distinctly said, ^* that 
bef6re the period of the .Usurpation a marriage, as to the* 
legitimacy of the issue, mast be solemnized by a Priest in 
*' Holy Ordet's, and though to be performed in a Church or 
" Chapel was not necessary, they were meet and comely to be 
'^ used- always." And following up the prmciple. stated in the 
Addt*es3, they do not admit that a oonrtract per verba de pru^nti 
was a tnarriage, but it is still held necessary to have the marriage 
solemnized by a Justice of the Peace.-^[P£NNBFATHBB, 0. J.-*-^ 
Who was that address to Cromwell presented by I It is very od4 
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they make use of the words, " before the Usurpation."] — Of 0rMii'«B«ircrf. 
coarse that cannot be the language in the Address, the substance ^"'^g'**™' 

must be only given in Morgan. In Roscoe's life of Sir Matt. L 

Hale, he adverts to Sir Matt. Hale being appointed a Oommis- Mr. Smith'i 
sioner to report on matters connected wifli the improvement of s"™*"^** 
the laws, and I think it is in 1651, thai that Commission was 
issued to Sir Matt. Hale. It is quite plain, that the Address is in 
existence somewhere. It is expressly laid down in that 
authority, that the presence of a Priest was necessary by the law 
of England, in marriage. In Rogers' Ecclesiastical Law, 595, 
the case of Tarry r. Browne, 1 Sid., 64, is stated, where the 
question was, whether a marriage in an ale-house by a Par- 
son in Orders, during the Usurpation, was good, and it was 
held perfectly valid. — [Pbrrin, J. — There is an Ordinance of 
1756, providing that marriages should be valid although not 
solemnized by Justices of the Peace ; it confirms all the Ordi- 
nances of 1753, except that part which declares all marriages 
not celebrated before Justices of the Peace void.] — Tarry and 
Browne would show it was valid, notwithstanding the Ordinance 
of 1653. I come now to another class of Statutes, the 12th 
Geo. i., cap.. 3, made it a capital felony for Popish Priests, 
degraded Clergymen, or laymen pretending to be Clergy- 
men, to celebrate marriages between two Protestants, or reputed 
Protestants, or between a Protestant and a Papist. If the 
argument on the other side be right, all that legislation was idle. 
There is another Statute I may refer to on the same point — 19 
Geo. ii., cap. 13, annulling all marriages between two Protes- 
tants, or between a Protestant and a Roman Catholic, if cele- 
brated by a Popish Priest. Here, if a Protestant and a Roman 
Catholic, or two Protestants, happen to be married by a Priest, 
the marriage is void, by one Statute, and the Priest was to be 
guilty of felony, and suffer death as a felon, by the other ; and 
that is totally inconsistent with the argument on the other side ; 
for, suppose that two Protestants, or a Protestant and a Roman 
Catholic happened to have any Roman Catholic friend, who was 
not a Clergyman, present, and they would say — " That is my wife" 
— " That is my husband," it is then a good marriage ; but if the 
Priest was present, it would be null and void. How would that 
Enactment strike at the root of marriages between two Protes- 
tants, or between a Protestant and a Roman Catholic, which the 
Legislature intended it should, if a marriage did not require 
the presence of a Priest, or Clergyman, at all ? Roman Catholic 
Priests are in Holy Orders. The original Church was esta- 
blished according to the doctrine of Episcopalian ordination, 
transmitted by the Apostles ; and if a Roman Catholic Priest 
conform to the Established Church he is a Priest in Holy 
Orders of the Established Church, from the mere fact of 
conformity, without imposition of hands, or fresh ordination at 
all ; and, therefore, as the law admitted them to be Priests in 
Hely Orders, whether degraded or otherwise, it became neces- 
sary, according to the policy of the legislation of that day, which 
pointed at the prevention of mixed marriages, to nulUfy such 
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qoui'sBbvoh, marriages, and subject the Priests who performed them to condign 
^'*^2*^' punishment ; and then the 33 Geo. ii., cap. 12, imposed a fine of 

L £500 on a Roman Catholic Priest for performing such a mar- 

Mr^ith's riage. The circumstance of making this Enactment, implied, in 
'^^°""* ' my humble opinion, that marriages could not be celebrated by 

laymen, or in other words, that the contract per verba de prasenti 
was not the common law of the land ; but the penalties imposed 
by that Act are now repealed by 3 and 4 Wil. iv., c. 102. The 
next class of Acts relate to Dissenters. The 11 Geo. ii., cap. 10, 
provides that Protestant Dissenters shall not be prosecuted in 
the Ecclesiastical Courts for having entered into matrimonial 
contracts in their own cougregations, and living as husband and 
wife. This Statute did not expressly validate their marriages, 
but to a certain extent it appears to recognise them by proviaing 
that Protestant Dissenters married in their own congregations, 
before their own Ministers or Teachers, should not be hindered 
by any proceedings in the Ecclesiastical Court. Now, that 
Statute naving been passed, it certaiidy might have been a ques- 
tion of a good deal of importance, whether or not such marriages 
by Dissenting Ministers of members of their own congrega- 
tions were not valid, even assuming that we be right that a 
Minister in Holy Orders was necessary, because, by the 
English Toleration Act, 1 and 2 Wil. and Mary, session 1 , cap. 
18, sec. 8, and the Irish Toleration Act, 6 Geo. i., cap. 5, 
sec. 8, Dissenting Ministers were permitted to officiate in any 
congregation for the exercise of religion ; and the Irish Act 
authorized them to administer the sacrament of the Lord's 
Supper. ^ N0W9 after this Enactment, I think it might have been 
strongly urged, assuming that I am right, that solemnization 
by a religious ceremony was necessary by the common law, 
(although, as I shall presently show, that the common law did 
not tolerate Dissenters;) I think, I say, it might be con- 
tended for, that the effect of allowiug Imnisters of particular 
Dissenting congregations to perform the ceremonies of their own 
Church was, to authorize the celebration of their religious cere> 
monies, including marriage, among themselves, and that point was 
raised in an early case— Hutchinson v. Breokebank, 3 Lev., 376^ 
[States case as ante^ 75.1— It is also stated by Sir John Nicholl, 
in Kemp r. Wickes, 3 Phil., 298 — " Now, their Ministers and 
" Preachers being allowed by law, (and so far as that goes, they 
" are lawful Mimsters, for the purposes of their own worship,) 
" their worship being permitted by law — ^theirnon-conformity be- 
" ing tolerated, could it^any longer be said that rites and ceremo- 
** nies performed by them are not such as the law can recognise in 
*'any of His Majesty's Courts of Justice, provided they are 
"not contrary to, nor defective in, that which the Christian 
" Church universally holds to be essential — that is, provided 
"they are Christians." Under these circumstances, doubts 
undoubtedly might have existed, as to whether or not the 1 1th 
Geo. ii., cap. 10, which had the effect of preventing any proceed- 
ings bein^ taken in the Ecclesiastical Court, recognised me validity 
of marriage among them; and, accordingly, in consequence 
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of these doubts and not in consequence of doubts as to whether QmcBH'sBmoir, 
contracts per verba de prcesenti were valid marriages, but on the ^^^fcl***^ 

construction of the Toleration Act, whether Dissenters having L 

Ministers among themselves, might not solemnize among them- ^- Smithes 
selves, according to the rites of their own Church, the reUgiouscere- ■^'Sf™'*"*- 
mony of matrimony, the 21 and 22 Geo. iii., c. 25, (the Dissenter's 
Marriage Act) waspassed,*which recites — " Whereas the removing 
'^ any doubts that may have arisen concerning the validity of matri- 
monial contracts, or marriages entered into between Protestant 
Dissenters, and solemnized by Protestant Dissenting Ministers 
or Teachers, will tend to the peace and tranquillity of many 
*' Protestant Dissenters and their families/' And enacts that 
marriages solemnized between Protestant Dissenters, by their 
own Clergymen, shall be as good and valid as if the same had 
been solemnized by Clergymen of the Established Church in 
Ireland. It is clear and manifest that the doubts existing were 
not, whether the contract per verba de prcesenti was a vahd mar- 
riage, but the doubts suggested by Hutchinson v, Brookebank, 
that a Dissenting Minister being recognised by the Toleration Act 
as a Minister in his own congregation, and capable of performing 
the sacrament of baptism, and in Ireland of administering the 
rite more solenm than marriage, the sacrament of the Lord's 
Supper; it might be fairly said and urged that it authorized the 
solemnization of marriage, and the 21 and 22 Geo. iii., c. 25, is 
not authorizing, or validating, or legislating concerning marriages 
solemnized between two Protestants, or between a Protestant 
and Dissenter, but between Dissenters only. The doubt was 
whether a marriage between two Dissenters, performed by 
their own Minister, was valid, though I do contend for it, that prior 
to the Toleration Act there was no groimds for recognising Mi- 
nisters of any Dissenting congregation. I have to observe that the 
Presbyterians themselves, who are a very religious people, have 
treated marriage as a religious ceremony ; and by the Oroinance of 
1644, when they were in fullest power, it was then treated by them 
as a religious ceremony, and it has continued so in their Church ; 
yet they are driven now to argue generally the abstract proposition, 
that by the rules of the common law a contract per verba deprte^ 
senii is not valid as a marriage irrespective of the presence of 
any Minister whatever. I have now gone through the Statutes. 
As to Jewish marriages, their marriages have been celebrated by 
the rites of their own religion. They say, on the other side, 
that these marriages^ by being admitted valid, or at least consi- 
dered to be valid, are only to be sustained on the principle as being 
contracts ^^per verba de preBsenti." That that argument has 
not the shadow of a foundation; for so far as the Jews 
are concerned, the well known case of Lindo v. Belisario, 
1 Hag., 216, and the note in the same vol. appendix, p. 8, 
and dpldsmid v. Bromer, ib., 324, show the principle on which 
these marriages are considered, and that the Jews are looked 
upon as foreigners, and their marriages considered in relation to 
their own peculiar laws. It so happens that these cases, so £Bur 
from bmg authorities in favour of the other side, are direcUy 
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qvhv'bbbitoh, against them, for a contract ^^per verba de prtesenti" is most dis- 
^«^^7mn, tmctlj shown m each of these cases, and yet it was held that the 

1 marriages were invalid. I know I cannot use these cases as direct 

Mr. Smiths decisions for my side of the argument, as they were not decided 
'^^*^*^*°** on the ground that a contract de prcBienti was not a valid mar- 
riage, but on the ground that the Jews were looked on as a foreign 
nation, governed by their own law ; and the .inquiry was, wmii 
was that law ? The Court, therefore, entered into a long inquiry 
in those cases, and the result of that inquiry was, that the mar- 
riages had not been solemnized according to the Jewish laws, and 
the marriages were held invalid, not being according to the Jewish 
laws, although the contracts ^'per verba de prtesenti" were perfect. 
The next is the case of the Quakers. They say, on the other 
side, that, by the decision in Haughton v. Haughton, we may 
get rid of Quakers' marriages in Ireland ; but they ask by what 
means do we sustain Quakers' marriages in England, except by 
the validity of the contract ^'per verba de prasefUi" I wish to 
make some observations as to that argument. Geo. Fox was the 
founder of that Society in England, Clarkson's His. Qu., voL 3, 
p. 5. He considered the existing law as to marriage to be contrary 
to the Scripture, and on Scripture grounds gave it up. But it is 
not on the contract "per verba deprcBsenti" that the Quakers relv 
to sustain these marriages, but on the mode of solemnization which 
is pointed out in pa^e 7 of that work of Mr. Glarkson. In page 
12 it is mentioned, if one of their body married a Protestant, he 
was disowned, because religious solemnization is considered by 
them to be contrary to Scripture. Under these circumstances, 
one of the earliest cases that arose as to Quakers' marriages was 
before Sir Matthew Hale. He flourished at a time when mar- 
riages by Justices of the Peace were considered good marriages, 
anof he had certainly a natural feeling in favour of supporting 
marriages by Quakers. Now, you will find that there was a 
case came before him, which is referred to in Burnett's Life of 
Sir Matt. Hale, (smidl edition, published by the Society for Dis- 
countenancing Vice, in 1824,) pages 95, 96. It was a trial 
before him when a Quaker was sued for some debts owin^ by 
his wife before marriage, and his Counsel urged that the marriage 
was void, not being celebrated according to the form of tne 
Church of England. Sir M. Hale declared that he was not wilt- 
ing, on his own opinion, to make their children bastards, and save 
direction to the Jur^ to find it special. Look at that case, which 
is relied on as against us ; it appears to be a strong authority 
the other way. What was the Quaker's case? He insisted 
that the marriage was no marriage, because it was not 
celebrated by the rites of the Church of England. Whom did he 
assert that before ? Before Sir Matthew Hale, the master of 
the common law. Is it to be supposed that Sir Matthew Hale 
was not aware of the validity of tnis contract *' per verba deprm-' 
#«i/iV' if sttch a proposition was ever heard of? Would not this 
have been his answer, if it were so? It is an excellent good 
marriage : it is acontract "per verba de prmsenti*^' the objectioii 
thikt it waa not solemnized aooordmg to the ritdft of the (ISiurieb 



Regina t. CartoB. ' 183 

of England falls to the gronnd. From his anxiety and feeling QuxBn'sBBircB^ 
towards Dissenters, for whieh Bishop Burnett praises him, Trinity T^rm, 
it was a most amiable trait in the character of Hale to be '^' 

anxious to support the marriage in that case against a very Mr. Smithes 
unjust and iniquitous defence. But does he decide it on the '*^'«'™*®^*- 
ground of a contract making marriage ? It was there argued 
bj the Counsel for the Defendant that the marriage was void, 
because not celebrated according to the rites of the Church of 
England. He directs the Jurj to find it special, admitting; to a 
certain extent, the validity of the argument of the Defendant's 
Counsel, and putting out of the way altogether the idea that amere 
contract made a marriage. But for giving too much weight to 
his own known liberal principles, and directing the Jury to find 
the facts in a special verdict when he shoula have at onoe dif 
rected a verdict for the Defendant (for it is to be observed that 
the case arose before the Toleration Act), he is much censured 
by Lord Keeper Guildford, as will be seen on reference to Sir 
Roger North's Life of Lord Guildford, 134 [reads as ante, 77,78]; 
but whether Lord Hale was right or wrong, that case is for me, 
for it shows that a contract at common law was not a marriage. 
A most extraordinary decision of some Justice Archer, in 1 Sewel's 
His. of the Quakers, was referred to on the oth^r- side, where 
he talked of the marriage of Adam and Eve, and how, in a cer^ 
tain case, (I believe an ejectment case,) all the Bishops held the 
Quaker's marriage to be valid. I have traced this Mr. Justice 
Archer; he was originally a Justice of the Peace, oneof the persons 
who, after the Ordinance of 1753, used to cdcbrate marriages j 
then a member of the Barebones Parliament ; then one of Crom- 
well's Judges ; and ultimately,^ on the Restoration, was dismissed 
with some observations of a not very complimentary nature. It 
is so stated in Sir Thomas Jones' Keports, 43 ; and so at all 
events his authority is not very respectable. The form of marriage 
amongst Quakers is mentioned in Clarkson's History of Quakers. 
A notice is given at one of their monthly meetings that AB is going 
to marry CD; they accordingly meet andmarryatthenext monthly 
meeting. However, though there is then apreaching, the marriage 
is not performed as a re%ious ceremony. In Ireland, any ques- 
tion as to Quak:ers' marriages is put to rest by the 21 and 22 
Geo. iii., c. 25, and Haughton v. Haughton, 1 MoL, 611. But 
I have been asked how I account for the validity of their mar- 
riages in England? First, I say that their marriages might 
have been sustained according to Hutchinson v. Brookebank, 
3 Lev., 376, under a liberal construction of the Toleration Act, 
in which the Quakers are clearly included as Dissenters, being 
exempted from taking oaths ; and then they and Jews are dis- 
tinctly excepted from the English Marriage Act, 26 Geo. ii., 
c. 33, sec. 18. — [Reads it as ante, 78.] — [Pbrrin, J. — ^Whendid 
George Fox live?l — I believe some time about 1630. I know 
it was at the earlv part of the seventeenth century ; but his 
sect was not established until the middle of that century. 
Though I say that Quaker marriages might perhaps have been 
sustained under the Toleration Act, and the exception in th^ 
Marriagef Act.' So fiir from the vffidity oiF thenr marriage Wr-^ 
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qdbv'bBbhoh, ing i}een considered as free from doabt, there is a late express 
^''*"]^|'*'*'"» Enactment declaring their marriages and those of the Jews, cele- 

L brated according to their own forms, to be valid, 6 and 7 Wm. iv., 

Mr. Smith's c. 85, s. 2. — [Reads it as ante^ 79.]. That is a retrospective 
Argument. ^^^ ^^^ dealing with future marriages only, but declaring and 
confirming the maiTiages of the Quakers and Jews as good at 
law, not as contracts per verba de prcBsenti, but as solemnized 
according to their rites. The great object of legislation has 
been to prevent clandestine marriages, which, however, can never 
be amongst the Quakers, who, before they can marry must give 
a month's notice in the congregation. Th]ibt Act, however, shows 
that some doubts did exist, even then, as to the validity of 
Quakers' marriages, and the Act removes these doubts. — 
[Perrin, J. — Is there any decision as to Quakers' marriages 
between 1630 and the English Marriage Act?] — ^In Appendix 
to 1 Ha^., (Cons. Rep., Appendix 9,) the case of Green v. Green, 
is mentioned, where, on a libel by a Quaker, for restitution of 
conjugal rights ; the libel was dismissed, because they were not 
married according to the forms of the Church of England ; and 
Morris v. Miller, 1 Sir W. Bl. R., 632, was an action of crwn. 
con., where it was held that strict proof of marriage was not 
required on the ground of the action sounding as a tort, and being 
brought as a punishment ; but the only case where a marriage 
of a Quaker was sustained, was the ejectment case in 1661, men- 
tioned in Sewel, and reported no where else. All I can say is, 
it is hard to find any principle to sustain such a decision if it 
ever was made ; and Lord Guildford, as I have shown, treats 
Sir M. Hale, in the Quaker case I have referred to, as having 
acted at variance with the law, when he directed a special verdict, 
and that as the law then stood there was no marru^e. I come 
now to the second point for consideration, which is, if solemnizft- 
tion by a person in Holy Orders is necessary, is a Presbvterian 
Minister a person in Holy Orders, capable of celebrating 
marriage between a Dissenter and a member of the Established 
Church, or between two members of the Established Church t 
The Dissenters' Act, 21 and 22 Geo. iii., c. 25, was passed to 
remove doubts which had arisen, as to whether Dissenters could 
marry amongst themselves ; it enables them to do so ; but it is 
now, in 1842, contended, that that Statute was only waste paper, 
and. that they always at common law had, not only a right to 
marry amongst themselves, but to celebrate marriage between 
members of the Established Church. I am now assuming that a 
contract per verba de pr(Bsenti does not constitute marriage at 
common law, and that the marriage must be celebrated by a per- 
son in Holy Orders, " a mass Priest by law, to bind their union 
to all posterity." Now, as to the law of ordination, I will refer 
to Ayliffe's Parergon, 398 ; Rogers' Ec. L., and Burn's Ec. L., 
Title, '' Ordination." Sir Thomas Staples said that three 
preat periods of time in our history were to be considered ; 
irst, that period commencing with the introduction of Chris- 
tianity into this country, to the Reformation; the second, 
from the Reformation to the Toleration Act; and the third, 
from that period to the present time. Now, as to the two firs? 
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periods I differ altogether from Sir Thomas Staples, I deny that Qvm'BBnfm, 
daring either of them Dissent was recognised in this country, ^*f&P^' 

and for this I refer to the King w. Larwood, 1 Lord Raym. 30. 

Now, it is also well known that there was such a thing as a writ M'- Smith*! 
de JuEretico comhurendo used down to the time of the Beforma* -^^^8^™*°*- 
tion, and even after it, I am sorry to say, it was often put in 
execution. 4 Bl. Com., 46 to 50, where he mentions its haying 
been put into execution against two Anabaptists in the reign of 
Queen Elizabeth, and against two Arians in the reign of Jac. 1. 
Now, eyery one before the Reformation was, or was supposed to 
be, a Roman Catholic ; for if he openly ayowed Dissent, he 
would haye been burnt ; and after the Reformation, and prior 
to the Toleration Act, every one was assumed to be a Church 
of England Protestant ; for, as it is said in the King v. Larwood, 
" Dissent was not recognised." And yet I am now gravely told 
that a Presbyterian Minister was a person in Holy Orders prior 
to the reign of Hen. viii., and afterwards in Elizabeth's reign, 
and down to the passing of the Toleration Act. I admit he was 
so during the usurpation, because the Presbyterians were in 
power, and established their own Church by their own Ordi- 
nances. I wish to speak with great respect of the Presbyterian 
Church ; no one entertains a greater respect for them than 
I do, but this is not a case of exclusive right, sought for 
the Established Church of Scotland, but it is claimed for 
the Jumper, the Fifth-Monarchy-Man, and all Sectarians, 
whose Ministers Sir T. Staples contends may celebrate marriage 
between two members of the Established Church. Sir T. 
Staples accused me of comparing the Ministers of the Presby- 
terian Church with the followers of Johannah Southcote. I ao 
not do so, but I am pressing the argument to show, that by Sir 
T. Staples's proposition, they are exactly in the same position. 
I am arguing this case on the broad proposition, that previous to 
the Reformation the Roman Catholics would have recognised 
no Dissent, and afterwards the Protestants allowed of no Dissent ; 
and I utterly deny the proposition, that down to the Toleration 
Act, Dissent was either recognised or tolerated. At length, 
however, the Dissenters were becoming so numerous, it was 
found that the rules against Dissent could not be carried out, and 
so the Toleration Act was passed, 1 Wm. and Mary, Sess. 1, c. 
18. It recites the several Acts for Uniformity, compelling to go 
to Church, and exempts from the penalties in them all Protestimt 
Dissenters who shall take the oaths and subscribe the declara- 
tion therein mentioned [Perrin, J. — What was the effect 

of those Acts in England with respect to Roman Catholic 
Clergymen after the Reformation — I mean after the Acts of 
Uniformity ?] — They seem to have stood in this way : there was 
no person iii Holy Orders before the Reformation, except 
Roman Catholic Priests ; subsequent to the Reformation Dissent 
was not recognised, but Roman Catholic Priests were always 
considered to retain Episcopal ordination, — Holy Orders ; and 
though Sir E. Simpson considered it necessary that a Roman 
Catholic Priest performing marriage should use the Ritual of our 
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qu«u*sBbvch, Church, still he considered him a Priest in Holy Orders. — 
Trtm^Term, [Perrin, J. — Was a cercmony by such a Priest according to 
the Roman Ritual yahd.] — I do not know how practically Roman 
Catholics married in England ; but as far as the common law is con- 
cerned, it would be repeating the words of a contract per verba de 
prcBsetUi after a Priest in Holy Orders; though Sir E. Simpson, in 
Scrimshire v. Scrimshire, 2 Hag., Con. R. 395, was of opinion that 
in such case it was necessary that the Priest should use our Ritual. 
The provisions of the Statute of Uniformity are certainly very 
precise, but there is no provision expressly invalidating a mar- 
riage between Roman Catholics by a Roman Catholic Priest ; 
and they stand in a very different position from Dissenters, for 
their Ministers were in Episcopal Orders. I say, then, that up to the 
Toleration Act Dissent was not recognised, and the Act of 
Toleration does nothing towards making their Clergymen to be 
in Holy Orders. The English Uniformity Act is 13 and 14 
Car. ii., c. 4, and the corresponding Irish Act is 17 and 18, Car. 
ii., c. 26. In sec. 13, it is forbidden that any. shall lecture or 
preach, unless they be licensed by the Archbishop or Bishop. And 
sec. 8 provides, uiat no person who is not Episcopally ordained 
shall hold benefices or any preferment, and it is quite plain that 
Presbyterian Ministers were not recognised as persons who were 
ordained by the laws of this country. The Toleration Act, 

1 say, for the first time, recognised them as Ministers in Orders 

at all — [ Pennefather, C. J ^Do the Jury, in the special 

verdict, find that Mr. Kelso was ordained to the congregation of 
Ma^heragal ; a Presbyterian Minister cannot be ordained until 
he is called to a particular charge : in the Church of England, 
the Clergyman is not ordained to any particular place?] — It 
appears tnat Mr. Kelso had ceased to be a Minister of any 
congregation. The Toleration Act, I Wm. and M., s. 1, c. 
18, Eng. 6 Geo. i., c. 5, Ir., s. 8, enacts, "That no person 
" dissenting from the Church of England, in Holy Orders, or 
•* pretended Holy Orders, or pretenfing to Holy Ordefs, nor 
" any Preacher or Teacher of any Congregation of Dissenting 
" Protestants, signing the declaration therein," &c., shall be 
liable to ,the penSties in 17 Car. ii., c. 6. And Sir T. Staples 
says, because the Act speaks of persons Dissenting as being in 
Holy Orders, or pretended Holy Orders, that it is a recogni- 
tion of Dissenting Ministers beinff in Holy Orders, by the effect 
and operation of that section. 1 was surprised to hear The 
King V. The Inhabitants of Gloucestershire, referred to for that 
case, so far from establishing Sir T. Staples's proposition, 
establishes, in my opinion, quite the reverse. The King r. 
Inhabitants of Gloucestershire, 15 East, 577, is referred to in 

2 Burn's Ec. L., 192, n. 9, as follows, "Whether a person, 
" not having " Holy Orders," (i. e. by Episcopal ordination), or 

pretended Holy Orders," (f. e. conferred by some form other 
than Episcopal ordination, acknowledged by rrotestant Dissent- 
ers), but bemg a candidate only for Holy Orders of one or other 
'* descriptions, be entitled to require of the Sessions to hare the 
*'* oaths administered to him, aad to be idlowed to make and suV 
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" scribe the declarations required by 1 W. andM.,c. 18, s. 8, within Owmii*»b«i«m, 
" the further description in that section, of a person * pretending to ^*^^|*^* 

" Holy Orders/ to enable him to preach, &c., without incnrring '-. 

" penalties ; or whether these words are to be understood only Jj|'- ^"^'* 
** of a person pretending actually to have some description of ^^ 
'^ Holy Orders ; at any rate it is unnecessary that a person not 
'^ denied to be within the true meaning of ' pretending to Holy 
'' Orders,' should also be the Teacher or Preacher of a separate 
'^ congregation of Protestant Dissenters ; and the Sessions having « 
*' refused to admit a person to take the oaths, and make and. 
'^ subscribe the declarations, &c., because he had not the conjunct 
^* qualification, the Court granted a mandamus to them to admin- 
" ister to him the oaths, &c., or to enable them to make a special 
'^ return of the grounds of their refusal/' It is a monstrous con- 
struction of the Toleration Act, to say that it not only gave Dis- 
senters relief from the consequences of the existing laws as to 
uniformity, but that it also enabled every Dissenting Minister to 
oelebrate all the solemnities of the Established Church; and 
amongst the rest the ceremony of marriage between two mem- 
bers of the Established Church, they claim these rights, and I 
do not see how they can do so, keeping in view the Dissenters' 
Marriage Act, which only gives them authority to marry in case 
of both parties being Dissenters. I deny there is any case or 
dicta to show that Presbyterian Ministers were recognised as in 
Holy Orders; and this for the strongest reason, for when Dissent 
was not recognised, how could the Minister of a sect, not recog- 
nised, be deemed in Holy Orders? I admit, that after the 
Toleration Act, it was a serious question, whether, under it. 
Dissenting Ministers were not capable of celebrating marriage 
amongst members of their own congregation. — The King v. Tne 
Inhabitants of Brampton, 10 East, 282. But the 58 Oeo. iii.,c.84, 
as to the celebration of marriage in India, has been referred to 
on the other side. That Act recites, (and the precise words are 
important to be borne in mind.) '^Whereas doubts have arisen 
« oonceming the vaUdity of marriages which have been had and 
'^ solemmsed within the British territories in India by ordained 
'' Ministers of the Church of Scotland, as by law established ;'' 
and it enacts, that marriages celebrated in India before the 31st 
Dec., after the date of the Act, by Ministers of the Church of 
Scotland, shall be as yalid as if performed by a Clergyman of 
the Established Church; and after that day, that marriages, 
where one or both of the parties are members of the Church of 
' Scotland, and celebrated by a Minister of that Church, and ap- 
pointed by the East India Company, shall be valid. Now, so far 
tr(Hn being an authority for the Crown in this case, where both 
the persons married were of the Established Church, it is against 
them. It is very important to keep in mind the Act of Union 
between England and Scotland. Commissioners were first ap- 
pointed on md part of each country, to moke certain resolutions, 
which were to be introductory to the Act of Union ; the Com- 
missioners in England were appointed under the 3 and 4 Anne, 
e. 7, and sec 12 provides, '' Provided alwa^sv and be it enacted 
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'' and deckred by the authority aforesaid, that the CommiBsioners 
"to be named in pursuance of this Act, shloll not, by virtue 
of such commission, treat of or concerning any alteration of 
'' the liturgy, rites, ceremonies, discipline, or goremment of the 
*' Church, as by law established within this realm." So it was 
made an essential part of the duty of the Commissioners on the 
part of England, that nothing should be introduced into the 
Statute which would affect tne state of the law in England, 
^relating to the discipline and worship of the English Church ; 
the Scotch Act had a similar clause respecting the Established 
Church of Scotland ; and the Scotch looked wim a jealous eye, 
that nothing connected with the Act of Union should affect their 
privileges and rights in having the Presbyterian Church con- 
tinued as the Established Church of Scotland. The Union is 
in accordance with that, and the 25th article* continues and 

1)erpetuates the Presbyterian worship and government in Scot- 
and ; and by section 7, ^ the Church of England, its doctrine, 
worship, discipline, and government, is secured and perpetuated 
in England. Of that last article we have the full benefit in this 
country; for by the 5th article of the Union between Great 
Britain and Ireland, (40 Geo. iii., c. 67) it is declared, "that the 
Churches of England and Ireland, as now by law established, 
be united into one Protestant Episcopal Church, to be called 
'' the United Church of England and Ireland ; and that the doc- 
'' trine, worship, discipline, and government of the said United 
" Church shall be, and shall remain, in full force for ever, as 
''the same are now by law established for* the Church of 
" England ; and that the continuance and preservation of the 
'' said United Church, or the Established Church of England and 
^' Ireland, shall be deemed and taken to be an essential and fun- 
damental part of the Union ; and that in like manner, the doc- 
trine, worship, discipline, and government of the Church of 
'* Scotland shall remain and be preserved, as the same are now 
" established by law, and by the Acts for the Union of the two 
'' kingdoms of England and Scotland." The effect of this Act 
of Union between Great Britain and Ireland is clearly this, 
that although the Presbyterian Church of Scotland became the 
Establishea Church there, by a fundamental article; by an 
equally fundamental article, the discipline, worship, and pri- 
vileges, of the United Churches of England and Ireland, were 
also to remain in full force, unalterably, for ever ; it never was 
attempted to encroach on either Churches, but although the 
Presbyterian Church was recognised as the Established Church 
in Scotland, no privilege whatsoever arose to that Church out of 
Scotland ; and it is plain on reference to the Acts of Union, that 
the Statutes for conformity and uniformity continue in full 
force in England untouched and unqualified, except by the Tole- 
ration Act, which enables a Clergyman of the Church of Scotland 
to perform in England the same ceremonies he could in Scotland, 
amongst his own congregation. But the English possessions 



Cf 



(( 



ti 



u 



• 8 Enmi Dig. Stat, 456. 



^ n».458. 



Regina y. Carroll. 189 

abroad are^ differently circumstanced, they belong to every part Qvnv'tBuos, 
and parcel of the United Kingdom ; and it may be contended, ^'^^l*^' 

that though a Presbyterian Mmister cannot, with reference to 1- 

the Presbyterian Church, haye any power out of Scotland, yet, ^'- 8«"*i»'» 
India and the Colonial possessions of the Empire are as much ^^^^^^ 
the Colonies of Scotland, as of England and Ireland; and 
that ^being so, it is fair that that which is the Established 
Church of a portion of the Empire should be recognised in 
the Colonies, and in which the Minister may execute his 
functions as in Scotland. It was, therefore, quite right to 
pass the 58 Geo. iii., c. 84, recognising their marriages in 
the way which I have stated; but that Act has no effect 
or operation on this case ; or if it does apply at all, it is against 
the Crown, for it only renders ralid such marriages where 
one of the parties belongs to the Church of Scouand, and 
does not authorize a Presbyterian Minister in India to marry two 
Episcopalians. If the day after the Act of Union, a Clergyman 
of the Church of Scotland had claimed a right to marry in Ire- 
land two Episcopalians, it would have set the whole country in a 
flame, just as if a Clergyman of the Established Church was to 
interfere with the Presbyterian form of worship and discipline 
in Scotland. There is a more modern Act, which appears 
to me to bear much on this case : it was furnished to me by my 
friend Mr. Napier : it is the 3 and 4 Vict., c. 33, andis intituled 
" An Act to make certain provisions and regulations in respect 
" to the exercise within England and Irelana, of their office by 
'' the Bishops and Clergy of the Protestant Episcopal Church in 
^' Scotland ; and also to extend such provisions and regulations 
'* to the Bishops and Clergy of the Protestant Episcopal 
'^ Church in the United States of America ; and also to 
*' make further regulations in respect to Bishops and Clergy 
'' other than those of the United Church of England and Ire- 
'^ land." It thus appears that it required an Act of Parliament to 
allow the Episcopalian Clergy of Scotland to exercise any of 
their rites within the realm of England. The first section 
authorizes the Bishops in England or Ireland to permit the 
Clergy of the Protestant Episcopal Church in Scotland to offici- 
ate in their dioceses under certain restrictions ; and section 6, 
(which is important,) enacts, " That no person who has been or 
'* shall be ordained a Deacon, by any Protestant Bishop, other 
" than an Archbishop or Bishop of the United Church of Eng- 
" land and Ireland, and who shall, after the passing of this Act 
** be ordained a Priest, by any Archbishop or Bishop of the 
'' United Church of England and Irelana, shall be thereby 
'^ enabled, save as in this Act is provided, to exercise his 
'* office within England and Ireland." That shows clearly the 
necessity for Episcopalian ordination. — [Pennefathbr, C. J. — 
Is it found in the special verdict thai Mr. Kelso was a 
member of the Church of Scotland?] — It is not, but I am 
willing to take it that he is. The general powers of Eng- 
lish and Scotch Clergymen are denned by the Acts of 
Union; they may respectively have equal pnvileges in tiiieir 
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Quua'tfBBMCBb respeetire countries ; the Sootdb took good care that in Soot- 
^^^1^42^"*' land there should be no interference 'with tfie Scotch Church j 

L and so the English Commissioners, on behalf of England, pro-;- 

Mr. Smith's vided that the Established Church of England and Ireland 
'^^°™^^' should be preseryed untouched ; and so at this day Dissent has 
not the slightest priyilege given it, except so far as the Tolera.- 
tion Act has recognised Dissent, and given to Dissenters a 
power of exercising their religion, and performing thier own rites 
amongst themselyes ; and as to the Presbyterians in Ireland, by 
the Acts of Union the Church of Scotland is confined within the 
limits of Scotland, and a Minister of that Church has no more 
power in this country than a Sabbatarian Minister. Then, the 
question is this, supposing I be right and that by the rules of the 
common law, ^id the various authorities I have brought under 
the consideration of the Court, a contract per verba de jirmseidi^ 
unaccompanied by a religious ceremony, performed by a Priest 
in Holy Orders, is not a legal marriage, how can it be said that 
anything has taken place to alter that common law, which is 
not that shifting, changing law which Sir T. Staples has 
stated it to be. I have shown from their laws that, in the Saxon 
times, the ceremony must have been performed by a person in 
Holy Orders, " a mass Priest by law ;" this continued up to 
the time of the Reformation ; and what took place then ? Was 
the effect of the Reformation to open the flood gates of Dissent 
on the country ? No ! The Protestant Church was thereupon 
substituted for the Roman Catholic ; so much so that, if lands 
were held in Frankalmoigne, for performance of reli^ous offices 
under the Roman Catholic Church, the lands would be retained 
by performance of prayers, &c., under the Reformed Church. 
Littleton, sec. 135, says, ''and they which hold in Frankalmoigne, 
are bound of right to make orisons, prayers, masses, and other di- 
vine services, for the souls of their grantor," &c. Coke, in com- 
menting on these words, says, 956, '* Since Littleton wrote the 
** lyturgye, or Booke of Common Praier, and of celebrating di- 
'' vine service is altered. This alteration, notwithstanding, yet 
'^ the tenure in Frankalmoigne remaineth, and such prayers 
" and divine service shall be said and celebrated, as now, is 
'^ authorized ; yea, though the tenure be in particular (as Little- 
*' ton hereafter saith), viz., to sing a mass, ^c, or to sing a 
" placebo et dirigel yet if the tenant saith the prayers now autho- 
" rized, it sufficeth." Therefore the Protestant Church became 
the Established Church of the land, and the Protestant Clergy- 
men, the Clergymen in Holy Orders, recognised by law, the 
principle of the Established Church being ordination by the im- 
position of hands which had been carried from the Apostles down 
to them through the Roman Catholic Church. — [Pennefathbr, 
C. J. — ^It was not considered a new Church, but a Reformed 
Church.] — Just so, and if, prior to the Reformation, the person 
in Holy Orders was to be the Roman Catholic Priest, it is 
phon that, aft^ the Reformation, such person must be the 
Clergyman of the Reformed Church ; and that, prior to the 
ReforHiation, Dissent waa not recogniaed, and after the 






R^fprmatiQny according to the King v, Larwood« Dissent waai Qvb«h*sBbsos, 
not recognised until the Tolei'ation Act. Under tJiese cir- Trinit^Term^ 

cumstances, 1 say that if a Priest be necessary to validate a mar- L 

riage ceremony, the Church of England Clergyman is now the Mr. SmitVa 
** mass Priest by law."— 2 Burn's Ec. L., 201. From the ^'S^^"*- : 
Reformation, down to the Toleration Act, those only who suc- 
ceeded the Roman Catholic Priests — ^that is the ordained Clergy- 
men of the then Established Church were recognised as Priests 
duly ordained; and it will be seen on reference to our Prayer 
Book, recibgnised by 13 and 14, Car. ii., c. 4, what the form of 
ordination was ; and the Book of Common Prayer is proclaimed 
and established as law by Act of Parliament; and the Holy Orders 
there mentioned, are those referred to in the Act of Toleration. 
I said I admitted that by a Uberal construction of that Statute, 
marriages between Dissenters by their own Ministers might be 
sustained. It may be all right that a Minister of any sect,, how- 
ever capricious and extravagant that sect may be, should, under 
a liberal construction of the Act, marry among his own, 
congregation, but it appears to me to be an extravagant 
stretch of the Toleration Act, to say that every Minister of 
every Church and sect throughout the land may marry two Pro- 
testants of the Church of England ; or a Boman Catholic and a 
Protestant. I submit, then, that there is no foundation whatsoever 
for the principle, that at common law a marriage contract is 
a vahd marriage, but that the intervention of a Priest in Holy 
Orders is required, and that Presbyterian Clergymen are not 
in Holy Orders for the purpose of marrying any but those of 
their own congregation. I shall now make a very few observa- 
tioi^ on what has been urged as to there being a marriage de 
facto here, sufficient to sustain the indictment. In 3 Co. Inst. 99, 
you will find a definition of a voidable marriage, \yide this pas- 
sqffe ante] and in 1 Hale's P. C, 693, you will find this case ; 
*' A takes B to husband in Holland, and then in Holland takes 
C to husband, living B, then B dies, and living C, then A 
marries D ; this is not marrying a second husband, the former 
'* being alive, for the marriage to C, living B, was simply void, 
'^and so he was not her husband." Lady Madison's case, ruled 
1648, at Newgate Sessions. The mistake made in the present 
case is in the meaning attached to the words '* a marriage de 
factor '* I admit that for many purposes a marriage de facto will 
answer. Suppose that you prove in England that a person was 
married in George's Church, and that upon another occasion he 
was married to another person in another Church, that would 
be a case in which it would be necessary to have bans published 
and license obt^ed, but there would be prima facie evidence 
of a marriage de facto sufficient to presume a marriage de Jure* 
I may now refer to the case before Mr. Justice Bailey, which is 
mentioned in a note to Smith v. Maxwell, Ry. and M., 
N. P. C, 82, where, in an indictment for bigamy, Judge Bailey 
directed an acquittal, because the first marriage was celebrated 
in Ireland in a private house, and out of canonical hours. 
C, J. Best mentions that Bailey, J., afterwards changed his 
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Qirnii*BBEHCH» Opinion, because he said it was a good marriage in Lreland ; howerer 
TWwgr 7>m, jj^ never changed his mind so as to hold that a Yoid marriage could 

L make bigamy, but thinking the marriage in that case was void, 

Mr. Smithes he directed an acquittal. To have a marriage de facto the in- 
*^^'™'*''*' ference must arise, that it was also dejure. A voidable marriage 

may sustain an indictment for bigamy, I admit, for the reason 
given by Lord Coke, for it is good until avoided, and if either 
party die it can never be avoided. But is there any first mar- 
riage in this case at all, the facts found on the special verdict 
showing it was not a marriage de jure, can it be considered as 
a marriage de facto, I would press again what was thrown out 
by one of the Court, if, in regard to Bunting v. Lepingwell, 
the Bigamy Act had been in force, would an mdictment have 
been sustained against Agnes for marrying Tweed. I say such 
an indictment coiild not be sustained against her. Lord Coke 
says, 3 Ins., 88, ^' This extendeth to a marriage defocto or void- 
^^ able," &c., and why, '* because it is a marriage in Judgment 
of law untU it be avoided." Till the second marriage was 
avoided it was legiixmvm matrimonium, and no one ever heard 
of bigamy being sustained where tiie second marriage was 
valid. The principle in bigamy is, that the second woman 
married is a competent witness, because she is not the wife. 
How can the first be a marriage at all without this ano- 
maly, that there may be a legitimvm matrvnwnium with A, 
and leffitimum matrimonium with B, both living at the same 
time, and that if there be issue of both, both issues are lawful. I 
now submit that I have established the several propositions I at 
first laid down, and I do entertain considerable confidence that 
the Court will be of opinion that the prisoner in this case is not 
guilty of bigamy, and is entitled to the Judgment of the Court in 
his favour, on the special verdict. 

Gibson stated, that although a party intended for the Ministry 
in the Presbyterian Church must receive a call from some parti- 
cular congregation ; yet that if he were called elsewhere he was not 
ordained a second time, but only inducted to his new charge. 

Sir T, Staples referred to Bracton,.Ub. 4, fo. 303, [ante 96;] 
and Fleta, Ub. 5, p. 353, '^ Si quis autem concubinam legitimam 
** habuit ex qua proiem susceperit in concubinatu, et postea traxerit 
*' cum eadem clandestinum matrimonium, posteaque proiem sus- 
" ceperit ab eadem, demumque contraxerit publico cum ea in fade 
'* ecclesisB, et earn dotaverit ad ostium ecclesisB et ex ea proiem 
*^ tertiam suscitaverit mortuo patre, queri poterit quis prseferri 
'* debet in successione patris hasreditatis et vernm est quod medius 
'^ est legitimus erit consendus quamvis ex clandestine luerit matri- 
" monio natus dum tamen sic probari possit?" 
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FOURTH DAY — FRIDAY, 3rD JUKE. 

Qvbbv'sBkfob^ 

MR. BROOKE'S REPLY. ^'^iwl^""' 



Mr. Brooke^ Q^C*, m reply. — ^After the decision of the Judges Mr. Brooke's 
in last November, in the case of the Queen v. Smith,^ we come ^p'^* 
before the Court, as we understand it was your Lordships' 
desire to have that decision reviewed, and put in a course for 
ultimate final determination. Both parties are now before the 
Court, with the power of saying that the question in the present 
case is one which is fairly open on the law, which the Court is 
now to decide, upon a revision of the authorities from the earliest 
times. Were it not for ihe late decision of the Judges, I should 
have said that the question was closed and decided on the high- 
est authority — authority which ought fully to determine uiis 
case, and as that is the view of the case which will bring the 
Court by a very short way at last to the determination uiat I 
propose to bring them to, I will first shortly state to the Court 
the reasons why I conceive this question was closed before the 
dedsion of the Judges in November last. I am willing to admit, 
for this purpose of the argument, that there existed, down to a 
very recent period, a question whether a contract per verba de 
priBsenti was a valid marriage or not. I am willing to admit 
that was a question; but my argument would be this, that 
when the case of Dalrymple v. Dalrymple came on, there was 
a determination of that question, so far as regards Scotland, and 
a dictum of an eminent Judge, though an ecclesiastical Judge, 
of the state of the law as regarded England. I carry it no far- 
ther than a dictimi. I find that principle, as regards Scotland, 
in the case of M'Adam v. Walker, in the House of Lords,^ 
recognised by that high tribunal, and finally and conclusively 
established as the law of the land as to Scotland. I find the 
same question before an eminent Judge reported in two places. 
The case of Lautour v. Teesdale, 8 Taunt., 830, and 2 Mar., 
243, where the question is treated as one on which doubts had 
previously existed, but which had been removed by Lord 
StoweU's decision in Dalrymple v. Dalrymple, and the dictum 
of Lord Stowell in that case has been turned into a decision ; 
and that decision, till November last, has been acquiesced in and 
aeted upon. That is an outline of the first part of my argument. 
I will now show that Dalrymple v. Dalrymple was not a decision 
of a local or national custom, or on any peculiar law of Scotland, 
but a decision grounded on the general prindples of the canon 
law of Europe as applicable to Scotland, in a case where consi- 
derable doubts existed before. This case has been argued by the 
Erisoner's Counsel, as if the Scottish law was a peculiar law, and 
ad peculiar iurisdiction, and the struggle on the other side is 
to treat Scotland as standing alone and without a parallel Your 
Lordships will see that such is not ihe fact. Sir William Scott, 
in that case of Dalrymple v, Dalrymple, tells us what the state 

• 2 Cmirl Md Diz, ditvit CbiM, 318. ^ 1 Dow, P. K. 148. 
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qvbvh'sBbhch, of the law was before. In p. 70, (where he is adverting to the 
Trinit^^Tena, opinions of the legal Gentlemen who had been examined as wit- 

_j L nesses, and speaking of Mr. Cay's depositions,) he says, " It is 

Mr. Brooko'8 " not for me to attempt to trace the descent of the matrimonial 
^ ^' " law of Scotland since the time of the Reformation. The thing 

" is in itself highly probable, and we have the authority of Craig 
'Vfor asserting^ that the canon law is its basis there, as it is 
" everywhere else in Europe, totum htmc quextionem pendere a 
^^jure p&rUificio^ though it is likely qnough that in Craig's time, 
" who wrote not long after the Reformation, the consistorial law 
" might be very unsettled, as Mr. Cay in his deposition describes 
have been. It is, however, admitted by that learned 
tleman, that it is settled upon its former foundatioD, for he 
** expressly says, that the canon law in these matters is a part of 
** the law of the land; that the Courts and lawyers reverence the 
** decretals and other books of the more ancient canon law; and I 
" observe that in most of the depositions of the learned witnesses, 
" and indeed in all ihefactums that I have seen upon these sub- 
'* jects, they are referred to as authorities." That the Scottish 
law was in a more unsettled state, if possible, than the English 
law, is to be concluded from two cases, Dalrymple «. Dalrymple 
and M^Adam v. Walker. With regard to the witnesses exar 
mined in the case of Beamish v. Beamish referred to in M^Adam v. 
Walker, and also in Dalrymyle v. Dalrymple, Mr. Clerk, Mr. 
Gillies, and Mr. Cathcart were all of opinion, some doubtfully, 
some clearly, that a contract was not a marriage, and that the 
presence of a Clergyman, or some equivalent, was necessary. 
Whilst Mr. Millar, Mr. Craigie, Mr. Orr, Mr. Hume, and Mr. 
Ramsay, held a contrary opinion, as did also Mr. Erskine and 
Mr. Robertson, when cojOM/a followed the contract. In p. 71, 
the opinion of Lord Braxfield is stated in a note taken by Henry 
Erskme, to have said, " Private consent is not the consent the 
** law looks to, it must be before a Priest, or something equi- 
" valent." It is necessary to consider who these men were who 
gave their opinions, we all know that Clerk held as eminent a 
position at the Scotch Bar as Romilly did at the English some 
time before, and he was clearly of opinion that there was no such 
law in Scotland as the law which we contend for exists in Ireland. 
He came before the House of Lords in M'Adam ©. Walker, 
1 Dow., 176, when he maintained his opinion with profound learn- 
ing, and upon his advocacy in that particular case Lord Eldon 
pronounces a high eulogium. Mr. Clerk who, as a witness, stated 
that he was of opinion that a contract per verba de prasenti was 
not sufficient to constitute a marriage, argued this case in the 
House of Lords, and cited twelve decided cases (1 Dow., 170) 
that appeared to him to bear out his view ; will any one then 
say that that was a clear question ? Sir William Scott, in Dal- 
rymple V. Dalrymple, stated, ** there were seven opinions at 
"^ one side and five at the other." And p. 87, he says, " I am 
'' not qualified to say, that as far as the weight of opinion goes, 

' » Lib. 2, Dieg. 18, 8. 17. 
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" it is proved that the law of Scotland has innovated upon the QDEBjr-sBEiroH, 
" ancient general rule of the marriage law of Europe." So ^""j^^*^' 

that his opinion is, that though there is a great weight of autho- ^ 

rity, there is not suflScient to decide the question. He then cites j^- Brooke's 
text writers, six of whom he refers to, and comments upon their ^' 
opinions. At p. 92, he comes to review the Scotch decisions 
on the question. — [Reads 92 and following pages.] — I am going 
over his argument to show the grounds of that Judgment, and 
the entire state of the question as existing in Scotland, when he 
was called on to deliver that Judgment. W'hen he comes to the 
Scotch decisions (Haggard, p. 92) he states five cases in favour of 
the vaUdity of these contracts. But in three of them the fudges 
were mucn divided; on^^was reversed by the Lords, and one 
was then pending in the Lords. Can anything be more unsatis- 
factory than that ? But on tlie other hand he states there were 
two express decisions against the validity of such a marriage, 
(pp. 99 and 101.) Sir William Scott distinguishes between the 
cases, and after a review of all the opinions and authorities, arrives 
at the conclusion, 1 03, that a contract de prcesenti does ipso facto 
and ipso jure, constitute the relation of man and wife, and this 
simply on the ground, not that Scotland was an exception, but 
that the general rule of marriage over Europe was the established 
rule of marriage, until it should be proved that a country had 
departed from it, which he thought Scotland had not. That the 
onus of proving that rested on those who contested the validity 
of a marriage canonically good, and that no case had been made 
to take Scotland out of the general rule. Let us now see upon 
what grounds the decision in M* A3am v. Walker is based. That, 
I conceive, establishes the very same principle. For Lord Eldon 
(pp. 100, 101) having referred to the differences of opinion which 
existed between the legal witnesses examined in Beamish v. 
Beamish, five of whom he states were of one opinion, and three 
of a contrary, as to the validity of a; contract as marriage, he 
says, " There had been therefore a difference amongst profes- 
^^ sional men on the point ; but after attending to all that he 
" could learn on the subject, he did not find that there was the 
'^ same difference in judicial opinions on this head. The fact was 
'^ that the canon law was the basis of the marriage law all over 
'* Europe ; and the only question was, how far it had been re- 
" ceded from by the laws of any particular country." So then, 
Scotland is held to be within the effect of this general principle, 
it not having receded from the general law of Europe. ' Such 
was the state of the law as to Scotland, when the result I have 
stated was arrived at on the consideration of the serious question 
I have mentioned. Now let us examine the case of Lautour v, 
TeesdaJe, which strikes mo as being as decisive a case as any 
Court could wish to act upon, it is reported in 8 Taunt., p. 830, 
and 2 Marshall, 243. Tto property was of some value. [States 
the case.]| Gibbs, C. J. gives the Judgment of the Court, and 
from beginning to end does not attempt to found his Judgment 
on the fact of a Priest having been present, but rests it simply 
on a contract per verba de prcesenti being marriage ; the case 
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Ovssir'tBKBOB. must have gone back to the Rolls for argument ; Sir William 
^"*l&2*^' Grant sat two years afterwards till December^ 1817 ; lie wa« 

L then succeeded by Sir Thomas Plumer. However, I know not 

1^ Brook«*s before whom the case was afterwards entertained, but as the 
^^' Jud^ent of the Common Pleas received the sanction of the 

Rolls Court ; it must, as far as w^ can judge, have been sub- 
mitted to by the eminent Counsel who conducted the case through 
the Common Pleas, and also by the Counsel in the Court of 
Chancery. — [Crampton, J. — You do not know whether there 
was a decree in the Rolls ?]— No, I have not seen it, but it 
must have gone back to the xloUs ; Mr. Whiteside's answer to 
that case is, that there was a Priest at the man*iage. Sir V. 
Gibbs attaches no importance to the presence of a Priest from 
the beginning to the end of his Judraient, but rests it entirely 
on the case of Dalrymple r. DalrympTe. — [Pennefathbr, C. J. 
— ^You are under a mistake, he dwells on that circumstance and 
adverts to it once or twice.] He is perfectly aware of the pre- 
sence of the Priest, and when he is stating the facts, the presence 
of a Priest is n^^xed up with them ; but it will be found that there 
is not the slightest hint from beginning to end of that Judgment 
that he rests his decision on any ground but the contract />^ 
verba de prtBsenti being marriage, as established in Dalrymple 
r. Dalrymple ; in other words, on the same grounds as those on 
which the validity of all Scotch marriages is founded where a 
Priest is not wanted at all, that is clearly his only ground of 
decision. IMb*. Smith's argument on that case is, tnat a Priest 
being there, you are to look on it as only sustainable from the 
ts^ of the Priest's presence. It is a very grave imputation 
on a Judge, that he should overlook the only strong fact of the 
case, and rest his opinion on what cannot support the super- 
structure he raises on it. I therefore respectfully contend, that 
that is a most decisive case. It is not necessary to go beyond 
a case decided in a superior Court by an eminent JTudge, and 
acquiesced in ; it is not necessary m order to render that 
decision binding, to have the Judgment of the House of Lords. 
Great doubts and questions were raised on the common law 
by Lord Mansfield, and these were settled in the Courts 
below ; will you open those doubts which were so settled in the 
Courts below? Lord Cottenham entertained doubts with respect 
to the validity of gifts to the separate use of women married 
subsequently to the date of the gift, and Lord Brougham and 
Sir Launcefot Shadwell held that such gifts were invalid, but 
Lord Cottenham by a recent decision has removed those doubts, 
and established the validity of such gifts* : is that question to be 
again opened, and is it to be said tlmt a decision of that kind is 
not valid per se, when all men wish to see the law settled on a 
proper basis? I respectfully submit that that decision ought to be 
conclusive on the subject. But I cannot decline the task of inves- 
tigating the principles which have been discussed in ascertaining 

• VidA Tnllett v. AxniBtroiiff,and Scubovoogh^ «. Boniuui, 4 M7L nd Cnig, S77, wfaflti 
the CMM on thia labject we Auio nfeifad to. 
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what was the common law of England. I will before conclading Oumiubwob, 
present to the Court, a balance of the different authorities that ^'^J^^*'^ 

bear on tiiis question ; I said there was a question, but I am much 

mistaken if the balance is not so much on my side as to leare Mr- Brooke't 
little of question in the case. I will first go through the autho- ^ 
rities favourable to my own ^sition, premising that I shall not 
enter iuto any part of the discussion on the canon law ; I consider 
that question settled by Lord Eldon in M'Adam v. Walker, for 
that decree is an express authority that the canon law before the 
Beformation was the established law of Europe, and that it was 
the law of Scotland, not as a national law, but as subject to the 
canon law ; and no British Judge can fail to see that the law 
which is now established in Scotand by the case of M'Adam t?. 
Walker, is the same law which was the canon law of Europe 
before die Reformation. As I go along I shall recite one or two 
old English Councils or special Ordinances which will throw light 
on the matter, but on a oifferent part of the case. I must here 
state, that in this part of my argument I shall assume as estar 
blished that the phrase *' clandestine marriage" is a term of art 
strictly and properly applied bjr the canonists, civilians, and other 
ecclesiastical writers to a marriage without the benediction of a 
Clergyman. Sir William Scott says, in 2nd Haggard, 66. ^' The 
*' expression, however, was constantly used in preceding times to 
" signify clandestine marriages, that is marriages unattended by 
the prescribed ecclesiastical solemnities, in opposition, first to 
regular marriages, secondly to mere engagements for a future 
'' marriage, whiw were termed sponsaUa per verba de faturo^ a 
'' distinction of sporualia not at all known to the Roman civil 
'' law." — [Crampton, J. — I believe in modem ecclesiastical 
writers the word is not confined to that meaning ; it was a clan- 
destine marriage when not performed in canonical hours, and 
when performed in a private room.] Secresy is now required 
to constitute a clandestine marriage, but I speak of former times; 
I should also say that Sir Wm. Scott distinguishes in p. 65, 
three kinds of marriage. '^ Different rules relative to their 
^* respective effects in point of legal consequence applied to these 
" three cases — of regular marriages — of irregular marriages — 
'' and of mere promises, or engagements. In the regular mar- 
*' riage everything was presumed to be complete and consum- 
" mated, both in substance and in ceremony. In the irregular 
*' marriage everything was presumed to be complete, and con- 
summated in substance, but not in ceremony, and the ceremony 
was eujoined to be undergone, as matter of order. In the 
^* promise, or sponsalia de futttroy nothing was presumed to be 
" complete or consummate, either in substance or ceremony." 
Now, taking such to be the canon law, in viewing the authorities 
on my side of the question, we are to consider whether the 
municipal law of England receded from that, to use Lord Eldon's 
words m M'Adam v. Walker, such a way as to make England 
an exception to the general rule, and if so, in what respect. In 
this second question, and on this point the weakness of the 
argument on the other side is apparent, because I cannot find 
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qukes'sbehcb, my learned friends able to fix on any one act as constituting a 
^"'l§42^'^' marriage, sometimes they allege one thing, sometimes another ; 

L their own authorities are at war with themselves. I begin with 

w^. Brooke'fl Bractou, where there is a passage in addition to what has been 
^ ^' read, which I consider of importance. I need not trouble your 

Lordship again with folio 302, B., commencing '* Et ad hoc 
" sciendum," &c., as it has been already cited, [vide ante p. 95.] 
Bracton liyed in the reign of Henry iii., he died in 1272, a 
very early period of the law. He plainly knew of no other 
kind of dower, save dower ad ostium ecclesicB. The common 
law dower as we now consider it he does not touch on, 
but only mentions dower assigned ad ostium eccIesuB. In 
303, B., he gives several cases by which he shows that a 
woman cannot sue for dower unless endowed at the Church 
door, and this was the law in the time of Henry iii., as expressed 
by a writer of the highest authority ; and it is strange, if the 
common law be inflexible until changed by Statute, that there 
should be such diversity about dower. Glanville states, lib. 6, 
c. 1 and 2, and 1 Thomas Co. on Lit., 568, that in his time, 
Henry ii., " If a person endowed his wife, generally then the 
" wife was entitled to her dos ratumabilis, which was one third 
*' of her husband's libervm tenementum. If he named a dower 
" which amounted to more than a third, it was not allowed, but 
*' was reduced to a third, nor was the wife entitled to dower out 
" of any of his future acquisitions, unless he specially engaged 
^* before the Priest to endow her of them." 1 Com. Dig., 3. 
So that in the time of Henry ii., the Norman system was intro- 
. duced, whereby the wife was not dowable of anything after, 
unless he made an engagement at the Church door. In Brae- 
ton's time it was varied, and after his time it was again altered. 

[Crampton, J You say that at that time, there was no dower 

but at the Church door ?] — I cannot find any other. — [Cramp- 
ton, J. — In the time of Henry ii., there was another system of 
dower ?] — I mention that to show the fluctuation. Such was 
the state of the common law in Bracton's time. There is one 
early authority I will refer to in Perkins, 195, referring to 
Fitzherbet's Abridgment on *' Feoffments and Faits," 117. The 
case I now allude to was decided in the 16th Henry iii., (1262.) 
And it hath been holden, *' If a man contract himself to a woman, 
" et postea cogrwvit earn camaUter^ and afterwards enfeoffs her 
*' of a carve of land, and puts her in seisin thereof, and after- 
" wards marries her in facie ecclesice, that this feoffment is void, 
'^ because it is made postjidem datam et camalem copulam et sic 
** tonquam inter virum et tixorem.'* — Fitzherbert stops there. But 
Perkins goes on to add his own construction ; however, he does 
not inform the reader that he is not still citing Fitzherbert, bat 
goes on to say, ^' But at this day, if such a feoffment be made it 

18 good enough." — [Pennefather, C. J The reason it was 

good, was because it was not a marriage, though there was a 
promise " de futuro cum copula.**'] — Perkins, tnough a man 
of learning, has written more subtlely than sounaly on the 
law of En^and, Co. Lit. by Harg.^ 29^ a. n* (5) ; and I will show 
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that he is not to be relied on, even in the aGCuracy of his quota- Oumii*»bmc», 
tions ; your Lordships will also find this passage of Fitz-Herbert ^^^j^il*""' 

quoted by Sir M. Hale with approbation, Harg. Co. Lit., 34, n. L 

(l), but without mentioning the doctrine of relation, or noticing Mr. Brooke^s 
Perkins' doubt; I therefore view it as a decision in 1232, that ^^' 
after a contract of this nature> a gift from the man to the woman, 
would not be valid, because it womd be from a husband to a wife. 
The next authority in date, is a decision in 13 Edw. i., in the same 
page^ofFitzherbert, 'Feoffments and Faits' Placitum, 113, it is a 
curious case, carried on in a dialogue between the Justices and 
Jury, the latter stating the facts, and the Judges stating the law. 
l^JReaiht/ie case, 336, f. b.] Afiie is the very word usedinpledg-* 
ing troth in words *' de pr^senti'* The Court says, '' She was 
'' never divested of this land by anything she had doAe, and 
*' therefore she died seised," and Judgment was given for the 
Plaintiff. Now, here is a contract a prcBsetUi ;.then a feoffment 
from the wife to the husband ; and then a solemnity of marria^ ; 
and a decision against the feoffment, as it was a gift by a marte^d 
woman to her husband, which could not be, and the son and heir 
took it from the husband. From that case Lord Hale draws 
the conclusion* Co. Lit., 34 a., n. U 1 Thomas, 596, ^' Pott affida* 
'' tionem et camalem capiUam stmt qruisi husband and wife, and 
" gift by him to the wife is void ;" biit not a word upon a cere- 
mony, — ^not a word about relation, — not a word about Perkins' 
note on the subject I The next authority is two years subse- 
quent, it is an ecclesiastical authority, in Spelman's Concilia. If 
you look to the passages referred to by the Index, to voL ii.. Title 
*' Matrimony," your Lordships will find an incessant struggle by 
the English clergy to extricate themselves from the false position 
in which they were placed by the principle of the canon law, 
which we are this day discussing. Conscious that they had no power 
to declare marriages under such circumstances invalid, impressed 
also with the duty they owed to their Church, and to the public 
at large in the suppression of clandestine marriages there was a 
constant endeavour on their part, to induce the laity by threats 
and entreaties^ to abstain from that which they were aware they 
had no power to prevent. I will present your Lordships with 
two illustrations of this, out of Spelman's Concilia; the first is from 
no less authority than the Council or Synod of Exeter in 1287, 
p. 358. " Sacramontum matrimonii per sponsalia de future initia- 
*' tur, per mutuumconsensum de prsesenti ratifioatur,per carnalem 
<' copulam consummatur. Etnt inipsis contrahendis forma decaetero 
^\ observetur, a qua vidimus qnam plurimos deviare et nonnulla 
<< animamm evenisse pericula, prsesentis Synodi auctoritate, stfr> 
^f tuimna ut nullum matrimonium, nulla sponsalia nisi in praesentia 
^'Kectoris ecclesias sen Sacerdotis Parochialis et trium fide 
«( dignorum in posterum contrahantur, qui (si super forma et mode 
<< contractus lis inter contrahentes oriri contigerit) valeant super 
'^ hoc veritati testimonium perhibere. Contrahentes vero extra 
*' formam prsddictam et pracsentes in contractu, per locorum 
<.* ordinaries graviter puniantur. Licet' per legitimutn viri et 
<V nuiliims oonsensttm, legitime matrinionia oont.r^ant» qmmtom 
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0vbb«'8Bk«ob, « ad ecclesiam neoessaria sunt verba rel signa consensum experi- 
^^1(42*'*^"** ** mentia de prsesenti ex ^uo manifeste liquet quod sine auctori* 

L ^' tate ecclesiffi, cujus judicio approbandus vel reprobandus est, 

lb. Brooke*! " coutractus uon sunt matrimonia cdntrahenda quanquam alias 
^ ^' " contracta propter hoc minime dissolvantur." Now the 

Church is obBged to admit that if a person chooses to disobey 
them, the contract is not dissolyed ; but they endeavour, by aU 
means in their power, to render marriageB publie-not by innsting 
on going to Church, which never was considered essential, but 
by requiring the presence of three faith* worth j witnesses ; a 
regulation which never crept into the common law, and even 
though they should marry without compliance with these rules, 
it would be a contract that could not he dissolved. There is a still 
stronger illustration in the same book, pp. 693-4, which is the 
next m order of time, and half a century before the Reformar 
tion. It is a monition issued by the Archbishop of Canterbury, 
Thomas Bourchier, addressed to his clergy generally. *' Umver- 
** sis et smgvJis Rectaribus, Vtcariis et Curaiis.*^ The monitory 
part, so far as it relates to matrimony, is '' Idem in matrimonio 
^* occulte aut clandestine contracto pluries contingit, quod etsi ob 
*' defectum et inopiam probationum, contra negantem, in judi- 
'^ cio militantis eodesias subsistere nequeat. Apud tamen eccle^ 
'^siam triumphantem quae nee fallit nee fallitur, verum licet 
" occultum matrimonium nihilominus existit. Unde frequenter 
'' evenit, quod una pars contrahentium ad secunda convolat vota 
^'adulterium committendo, filios spurios generando. Sic non 
'* suis parentibus filii in haereditate illegitimi succedunt," &c. In 
this monition there is a lamentation of the Archbishop, con- 
cerning marriages performed in a secret manner, known only 
to the parties themselves, and to Heaven. One then marries 
somebody else, and begets children, which succeed to his inheri- 
tance, and the Archbishop considers this a grievous wrong, 
because these illegitimate children do so succeed, and the succes- 
sion goes in a wrong line. See how he proposes to remedy this, 
spesKing to his Clergy. — '^Injungatis msuper utriusque sexus 
*' viris ac mulieribus ne mutuo fidem dent de matrimonio con- 
^' trahendo, aut matrimonium quoquo mode contrahunt nisi in 
^' presentia duorum aut trium testium idoneorum per quos matri- 
*^ monium hujusmodi si quando inimico homine procurante, id per 
^* aliquem contrahentium denegari contingat, luculenter probari 
'' possit." The whole object is to have witnesses, not Church 
rites, nor yet Clergy. This was in the year 1455. Civil war 
was in the land, and they were times of much commotion, when 
the absence of witnesses involved great mischief. A clerical 
sanction appears not to have been thought of, and the Clergy 
call on the people, in order to guard themselves from sm 
and adultery, and to secure their inheritance, to provide 
witnesses to proTe their marriage. Bunting's case is the 
next in point of date, and of this your Lordships have 
heard far more than enough ; but as I have seen, with 
great astonishment, that it has been used as being favourable 
to juy friends, at the other side, it is my duty to examine 



Reffina v. Carroll. 201 

the grounds of that position. When we look to Lord Coke's Qvn**sBBvcm» 
decision, who alone gives the Judgment at length, we find ^^^j^J**^ 

the point he decides is — That though Tweed was no partj to the L 

suit in the Ecclesiastical Court, yet the sentence was good, being M^- Brooke's 
merely declaratory, i. e.^ it did nothing, invalidated nothing, ^^' 
changed nothing; it was merely declaratory, and therefore the hus- 
band nad nothing to do with it ; he was not wronged. The Judges 
were bound to give credit to the Ecclesiastical Court, and pre- 
sume that their proceedings were consonaiit with the law of the 
Church. But I am told that this case contains admissions, and 
Jacob has used it as containing admissions on the subject. To 
this I will advert agiun ; but at present I am speaking of the 
declaratory sentence, which proves the contract per verba de 
prcBsenti to be '' matrinundum ipsum^* and made the second mar- 
rii^e utterly void, without even the presence of the husband to 
de&nd himself. — [Crampton, J. — I have read Spelman, and 
with respect to the monition of the Archbishop, I do not know 
whether I have read this correctly. It appears to me that it 
applies to every species of marriage. This monition merely says 
that marriages should not be celebrated without the presence of 
witnesses, because, where no marriage can be proved, men may 
deny that there is a marriage ; but if witnesses have been pre- 
sent, no such denial can be. It says, although it is a good mar- 
riage in the eye of Heaven, without witnesses it can be no 
marriage in the eye of the world. That is the whole meaning 
of this monition, as I see it.] — The object of it is to add witnesses 
to the testimony of the Clergymen. The Clergyman is an ex- 
cellent witness ; no better could be had ; but the intention is to 
{revent occult marriages, known only to the parties and to 
leaven. — [Crampton, J. — It says, " In whatever maimer," 
whether by a Priest or otherwise.] — He might have issued orders 
to the Clergy not to marry but m the presence of witnesses. — 
[Crampton, J. — I do not question your argument, but the moni- 
tion appears to me to be suldressed to the Clergy, not to marry 
without witnesses.] — The Archbishop recommends the Clergy to 
enjoin the laity not to marry without witnesses. According to your 
Lordship's view, the monition would run thus : — ^I recommend you, 
my Clergy, not to marry without the presence of witnesses. I make 
it a matter of ecclesiastical discipline with you. But he does not 
constrain them ; he only calls on them to exhort their^ people. 
Dr. i,Qoldingham, in his argument in Bunting v. Lepingwell, 
Moore, 169, recapitulates the causes of the Plaintiff's legitimacy, 
the firist of which alone I shall trouble your Lordships with. 
'* By the contract she becomes his wife by the civil law," &o. 
It thus appears she is a wife before espousals, and if, after the 
contract, she marry a stranger, such marriage is void ; he does 
not say " voidable," but '' void." He then enters on the early 
history of the Church ; but Mr. Whiteside has satisfied me that 
it was the decent, usual, proper, and religious practice with 
Christians from an early date to call on their Clergy to invoke 
the Uessingof Heaven on their marriages. But this assists my 
at^UBMUt. For notwithstanding the current of popular opinion in 
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Ovsm'abuoh, favour of the Ohuroh's sanction, it was found necessary to concede 

^"'isi-l*""' this point from time to time, and all exertions failed to counteract 

L secret marriages, until the Council of Trent swept away the prac- 

Mr. Brooke*! ticc. Mr. Jacob, in his note states, p. 450, that Goldingh^ 
P^^' in Bunting's case said, that the marriage with Tweed was only 
voidable, whereas he says it was void ; and, certainly, an 
argimient, more completely that of an advocate, than that 
of Mr. Jacob's I never met with. He quotes Goldingham, in 
Addenda 449, as saying that the marriage with Tweed was only 
voidable, though he did contend that the marriage was void. 
I rely on the observations of Lord Eldon, in M'Adam v. 
Walker, as impugning Perkins, Goldingham, and Jacob, on 
the doctrine of relation. One of your Lordships suggests 
the case of Agnes, being subject to an indictment for bigamy by 
marrying Tweed. Some light will be thrown on that oy view- 
ing the case of Dalrymple v. Dalrymple, as establishing what 
was the ecclesiastical and civil law [Perrin, J. — Do 1 under- 
stand you right, in supposing you are now arguing that the 
marriage was void absolutely ?] — Certainly. — [Burton, J. — 
And t£at no divorce was necessary ?] — [Pbrrin, J. — What 
^ do you say to Comyns Dig., Baron, and Feme, B. 6, '' If a man 
marry a woman pre-contracted, they are husband and wife 
till divorced.] — ^With great respect, when I look to authority, 
I find that has a perfectly valid and intelligible meaning, having 
reference to contracts de futuro only, but none whatever 
as relating to those de prcssenti. — [Burton J. — I do not know 
any authority for that ; first, when there is a contract de future 
cum copidaf what difference is there between that and a con- 
tract per verba de prcBseriti f When there is a subsequent mar- 
riage in facie ecclesicB, it is not voidable after death, and must 
be avoided during the lifetime of the party. I do not think 
you will find that to extend to contracts de futuro ; or that 
there is any case where the Ecclesiastical Court has decreed 
a divorce by reason of a contract de future.'] — I understand it 
was the established rule of the Ecclesiastical Court, that 
any pre-contracts, had the effect of avoiding a voidable marriage. 
Otherwise, this passage in C. B. Comyns, is clearly contrary to 

the authority I am dealing with [Burton J. — It is a question 

whether a contract de futuro, when cohabitation takes place, does 
not give it the same validity as a contract de pnBsentiBSxd equivalent 
to it.] — Of this opinion of C. B. Comyns, 6 B. *' They are husband 
and wife till divorced," I will say that that cannot mean a contract 
de prcMenii. If it does, I can demonstrate that he is wron^ ; 
I will not rely on Ooldingham, though he said it was void, 
because the Court held that there was no necessity for the 
presence of the husband, the Judgment being merely declara- 
tory. But I have the recognised authority of Lord Stowell, 
in Dalrymple v. Dalrymple. For without denial, that was decided 
on the common law of Europe. In that case the contract de 
prasenti having been entered into with Miss Gordon without any 
solemnity, Mr. Dalrymple left the country, went to £nelaind« 
and then married Loui«a Maimers, he beciane lier huabano, and 
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when Mrs. Dalrymple, (Miss Gordon,) brought her suit ; Miss Qmr%'Bwom, 

Louisa Manners was not made a party [Pbnnefather, C. J. — Trin^Term, 

It is a very strong instance of the danger of the Scotch marriage 

law.] — It may be so, but your Lordships sit here to expound, Mr Brooke'* 
not to make the law. In that case, this lady was not before the ^ ^' 
Court, though she was married in a most regular and formal 
manner, and Sir Wm. Scott says, p. 59 — " It is described as 
an advantage lost that Miss Manners, the lady of the second 
marriage, is not here made a party to the suit ; she might have 
" been so, in point of form, if she had chosen to intervene — in 
** substance she is; for her marriage is distinctly pleaded and 
'^ proved, and is as much, therefore, under the eye and under 
*' the attention, and under the protection of the Court as if she 
** wore formally a party to the question respecting the validity 
'^ of the marriage, which is in effect to decide upon the validity 
*' of her own, For, I take it to be a position beyond the reach 
'' of all argument and contradiction, that if the Scotch marriao^ 
be legally good, the second, or English marriage must be 
legally bad." How could the cause of Dalrymple v. Dalrymple 
be entertained in her absence, if they were nusband and wife till 
divorced ? If Chief Baron Comyn meant a contract de prcesenti 
when ho said — " They were husband and wife till divorced," he 
was in error ; this lady never was divorced, not having been a 
party to the suit. And in the case of Bunting v. Lepingwell, 
Agnes never was divorced. We thus have two authorities to 
show that this marriage was actually null without a divorce. It 
is repugnant to the bws of England, as well as to natural law, 
to deprive a person of a valuable right in his absence — and a 
mere voidable marriage cannot be avoided in the absence of one 
of the parties. — [Crampton, J. — The first marriage of Mr. 
Dalrymple was a complete marriage, according to tne Scotch 
law ; if there had been a perfectly solemn subsequent marriage, 
it must have been held null and void, according to the Scotch 
law ; and Sir Wm. Scott says — " That the validity of Miss 
' Gordon's rights must be tried by reference to the laws of the 
country where, if they exist at all, they had their origin. 
'* Having furnished this principle, the law of England withdraws 
" altogether, and leaves the legal question to the exclusive judgment 
" of thelaw of Scotland."] — The law in both countries was the same 
if it had taken place before the Marriage Act — [Crampton, 
J. — If you only assume that before the Marriage Act the 
marriage law was the same as the Scotch law, then there is no 
doubt about the matter.] — The Scotch law is there deckuredto 
be part of the canon law. We are inquiring did England ever 
recede from that ? On that I show a case where there was a 
solemn public marriage had after a contract per verba de pragenti 
with another person, that marriage declared null, so as to need 
no divorce ; and that opinion sanctioned by ihe Court, who 
say Tweed was not necessary as a party, because the sentence 
was only declaratory, so Agnes would have been guilty of bigamy 
Jbj marrying the second husband. — [Crampton, J. — The Court 
puta its Judgment there, on tbe ground that it must give oredit 
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Qvun'sBBirca, to the Sentence of the Ecclesiastical Court. The Ecclesiastical 
^^liJ**^' Court had pronounced sentence, and the Court of common law 
had nothing to do but to adopt it.] — The first part of the sentence 



Mr. Brockets ig declaratory only — [Crampton, J, — Declaratory only of the 
^^' validity of the marriage — a sentence on the character of the 

marriage, and not a sentence of contempt or contumacy.] — The 
question is, was there not a sentence of diYorce ? if there was, 
that is not a declaratory sentence. — [Crampton, J. — The Courts 
Ecclesiastical cannot pronounce a sentence of divorce a vinculo 
matrimonii in England ; they have only jurisdiction to pronounce 
sentence of divorce against an individual a mensa et thoro, on the 
grotmd of pre-contract, or afiinity.] — I am trying to ascertain the 
meaning of Comyn's words — "It isa goodmarriage, till divorced;" 
what does that mean ? that it is a good marriage till solemn 
sentence ; and without stopping to inquire into the precise form 
of that, I say it is the practice of that Court that there should 
be no declaration equivalent to divorce except in the presence of 
both parties, if so, Tweed was never divorced ; and tnat passage 
in Comyns is at variance with every authority, if he meant by that 
a contract ^^ verba deprcBsentu — [JPbnnbfather, C.J. — In point 
of fact was there not a sentence of divorce ?] — It was only a 
declaratory sentence. — [Pennefather, C. J. — There appears to 
have been a divorce, but how far that was justifiable is another 

?uestion.] Every Judgment of a foreign Court, or an inferior 
)ourt will be presumed good, unless there be something in it 
defective and contrary to practice. In a case in the Queen's 
Bench, somewhere I think m Barnwell and Cresswell, a sentence 
had been pronounced in a Court in Malaga, in Spain, and the 
Court of Queen's Bench held it bad, because one of the parties 
was not before the Court, which they held to be so grave a de- 
fect that they would not follow the sentence ; that is precisely 
the impeachment which the Counsel attempted in Bunting's 
case ; they said this is a gross injustice, here is this man divorced 
and his wife taken from him by a sentence in his absence, behind 
his back, and it is contrary to the first principles of justice to 
deprive a man of a right in his absence ; the answer of the Court 
is, it is not so, for it is only a declaratory sentence ; and I would 
say, that the proper sentence in Bunting's case would be that 
which Sir W. Scott pronounced in Dalrymple v. Dalrymple 2 
Hag. Con. R., 137, " I think I discharge my duty in pronouncing 
" that Miss Gordan is the legal wife of John William Henry 
*^ Dalrymple, Esq., and that he, in obedience to the law, is bound 
'^ to receive her home in that character, and to treat her with 
'' conjugal affection, and to certify to this Court that he has so 
" done by the first session of the next Term." That was the 
proper sentence to be pronounced in Bunting's case, with this 
addition, that in Bunting's case there being then no Act of Par- 
liament prohibiting the Ecclesiastical Court from enforcing a 
celebration in facie ecclesuB they would decree such celebration. 
The sentence in Bunting's case is given in 4 Co. Rep., 29 a. ** De- 
<' cretum fuit quod praad. Agnes subiret matrimonium cum proe* 
'^ iat. Jobanne Butitingi et insuper pronundatom, decretum et 
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** declaratomfmtdictummataimoniumforenulluin/'&c. — [Pbnne- Ow"««*»bbiioh, 
FATHER, C.J. — You saj that is not a divorce.] — I say it is adecla- ^^^^^^ 

ration of nullity. — [Burton, J By reason of a pre-contract. It L 

is a marriage per verba de prcesenti^ or de fuiuro followed by copula; SSLi^"^*^*'* 
and yet Lord Coke, in the Institutes, expressly states that the ^ ^' 
second marriage is voidable only.] — My argument is, that the 
marriaee with Tweed was absolutely void.— [Pennbfathbr, C. 
J. — What does Lord Coke mean by saying it is a good marriage 
until avoided?] — On the ground of pre-contract — not of a contract 
per verba deprtBsenti^ or dejuturo followed h"^ copula, for they made 
actual marriafi^e. — [Crampton, J.— If thesecondwas onlyavoida- 
ble marriageni BuBtin^'s case. I cannot see how it wasavoided in 
Tweed's absence.] I do not see how Sir W. Scott could say in 
Dalrymple's case, 59, speaking of Miss Manners, '' I take it as a 
'* position beyond the reach of all argument and contradiction, 
*' that if the Scotch marriage be legally good, the second or 
" English marriage must be legally bad." — [Burton, J — If the 
first marriage be good to all intents and purposes, the second 
marriage is, of course, absolutely void, and reqiures no divorce.] 
— I refer to a sentence in a case where the first marriage being 
valid, there was a second marriage. She appeared and proved 
her case by showing that the first was a valid marriage, and the 
sentence declares the second null and void. Bruce v. Burke, 2 
Addams, 484. " I have no hesitation in saying that the defence 
'' set up is not made out in proof, but that the Defendant's first 
*^ marriage was a valid and subsisting marriage at the time of his 
" marriage de facto, with the present complainant ; and conse^ 
" quently thai she is entitled to a sentence decfarmqand pronouncing 
*' thai marriage null and void'' — [Burton, J. — ^That was a cause 
of nullity of marriage.] — When a party boasts without truth 
that he or she is married to the party complainant, the com- 
plainant prays that that question may be tried, and if there was 
no marriage, that he or she may be Quieted, and no further 
boasting (as it is termed,) takes place. ^In Bruce v. Burke, the 
form was quite different, the marriage in that case was admitted 
by the Plaintiff to have taken place in point of fact, but its validity 
was denied in point of law, and praved the Court to decree the 
marriage de facto to be null and void from the beginning. The 
next authority in point of time to which I refer, is Wickham v. 
Enfield, 1 Cro. Car., 351 ; but let me say tiiis, that I do not 
contend that a marriage per verba de prcesenti is to all intents and 
purposes equally useful and valid as a marriage solemnized. I 
admit that there are cases to show that the Ecclesiastical Court 
will punish tho parties to marriages not solemnized in facie 
ecclesuB, by refusing to the husband letters of administration to 
his deceased wife ; and I admit there was a struggle to punish 
the widow by refusing her dower, and Bracton says, she shall 
have no dower, although he says succession and inheritance will 
follow a contract per verba de prcBsentL The Ecclesiastical Courts 
endeavour to fix a kind of punishment on irregular marriages 
had in contempt of the Court Christian. But as to dower, there 
was the conmion law dower, which does not require that the 
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qukbh'sBbnch, marriage should have been performed openly. Wickham v. 

^"'i^&I^""' Enfield, was a case of error of a Judgment in dower* By Wick- 
1- ham V. Mrs. Enfield, late wife of Wm. Symms, who demanded 

Mr. Brooke's dowor of the lands of the said Symms, "the Defendant pleaded 
^ ^* "715 ungues accouple in loyal matrimony, issue quod Juit accou- 

ple in loyal matrimony," and on the writ being awarded to the 
Bishop, he certified that she was accoupled " in vero matrimonio 
" cum praedicto Willelmo, sed clandestino, et quod Willelmus 
" et Ehz. thori et mens89 participatione mutuo cohabitaverunt 
" usque ad mortem praedicti Willelmi." Now there is a deci- 
sion of the Bishop that the marriage being clandestine, did not 
vitiate it, although it was a writ of dower. A writ of error was 
brought, one of the grounds was that the day was not stated in 
the Bishop's certificate, and fourthly it was " objected on terms 
"that the Bishop's certificate was not good, for it doth not 
" answer to the words in the issue, * quod ne unques accouple in 
" * loyal marriage,' and he ought accordingly to have answered, 
*' * quod fuit in legitimo matrimonio,' and he doth not answer to 
" the words in the issue, but ^quod vero matrimonio, sed clandes^ 
" * tino copulati faerunt,' &c., for that it was a true matrimony, 
" and that they lived together at bed and board, is but argumen- 
" tative that they were lawfully married, sed non allocatur, for 
" vero matrimonio y although clandestbw copulati fuerunt^ ps as 
" good as legitimo matrimonio, for they be all one in intendment, 
" although they be not the same words, and although it be clan- 
" destiiw, it doth not vitiate the marriage ; and when it is added 
^^ thori et menses participatione, durante vita, the said Wil- 
" liam and Elizabeth cohabitaverunt^ that proves they continued 
" husband and wife during his life, and it is not now to be 
" questioned." Here there is a solemn decision that even in 
dower, its being a clandestine marriage, that is, without a priest, 
does not vitiate it. I now come to Jesson v. Collins, and Wig- 
more's case in 2 Salkeld, 438 ; it is, I admit, only a dictum of 
Lord Holt's. There the party was suing in the Ecclesiastical 
Court on a contract defuturo^ and the Court held that whether 
the contract was de prcesenti or de futuro, the party had a right 
to proceed in the Ecclesiastical Court, but it contains a strong 
dictum from Lord Holt that a contract per verba de prcesenti, 
was a marriage. The case is reported 6 Mod., 155, as Collins 
V. Jesson. Wigmore's case was a prohibition case. The wife 
was suing in the Spiritual Court for alimony. The marriage 
had been by an Anabaptist Minister, but she relied on a con- 
tract per verba de prcesenti as a marriage, and the . prohibi- 
tion was refused, at least I conclude it was, from what Holt 
said. The case is also reported in a book of inferior authority. 
Holt's Reports, p. 457. The next case is Fitzmaurice's case, 
referred to by Lord Stowell, in 2 Hag. Con. R., 69. " In the 
" case of Lord Fitzmaurice, son of the Earl of Kerry, coram 
"Deleg., 1732. There were in that case as in the present, three 
" enffagements in writing. The first was dated June 23, 1724, 
** and contained these words, ' We swear we will marry one 
•** another,* The second, dated July, 1724, was to this effect, 
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* I take you for my wife, and swear never to marry any other f}vB«»'»BBiroHi 
woman.' This last contract was repeated in December in the ^"/Jlijp^' 

" same yeai\ It was argued there, as here, that the iteration 

" of the declaration proved that the parties did not depend upon Mr. Brooke's 
" their first declaration, and was in eflfect a disclaimer of it. But 
the Court, composed of a full commission, paid no regard to 
the objection, and found for the marriage, and an application 
" for a commission of review founded upon new matter alleged, 
" was refused by the Lord Chancellor." Either Lord King or 
Lord Talbot was then Chancellor, and if there was one region of 
learning in which Lord King shone more than in another, it was 

Church history and ecclesiastical law [Perrin, J. — I will 

read the decree [Reads the decree in Fitzmaurice v. Fitz- 

maurice, from manuscript notes.^ — The decree does not declare 
the contract to be a marriage, but directs that the aforesaid 
Lord Fitzmaurice shall procure it to be solemnized in pure 
and legitimate matrimony, in facie ecclesice, in four months and 
pay the costs.] That was before the Marriage Act, and there 
was nothing to prevent the Ecclesiastical Courts from decreeing 
a celebration in facie ecclesice. — [Perrin, J. — It is very remarka- 
ble that it was understood by Sir Wm. Scott as a decree for 
marriage, and Rogers assumes in his note that a Clergyman had 
been present — and so 1. Sid., 16. But it appears that the mar- 
riage was only a contract made in Duke-street, Dublin, per verba 
de prcBsentiJ] — For order sake, the Ecclesiastical Court ordered 
the marriage to be solemnized, and it was necessary it should be 
solemnized, to entitle either of the parties to administration. 
Thiere was an appeal to the Delegates from the decision in the 
Fitzmaurice case, but the sentence below was there affirmed, and 
an application to the Chancellor, then either Lord King or Lord 

Talbot, for a Commission of Review, was refused -[Perrin, 

J. — Chief Baron Comyn was one of the Delegates.] — I refer 
now to a case which has not yet been mentioned, Morton v. Fenn, 
3 Doug, by Roscoe, 211; it was an action for a breach of pro- 
mise of marriage. The evidence was, that the Defendant, who 
was a man of seventy, and of good fortune, in Jamaica, promised 
to marry the Plaintiff, a widow of fifty-three, if she would go to 
bed to him that night, which she did, and lived with him after- 
wards for a long time. The Defendant it appeared, several times 
afterwards repeated his resolution to marry her, but afterwards 
married some one else. The Jury found for the Plaintiff, with 
£2,000 damages. A rule nisi for a now trial was obtained, on the 
ground that it was turpis contractus, on condition of Plaintiff 
going to bed with Defendant. Lord Mansfield said — " I thought 
" the objection would not lie, on two grounds, first, that before 
" tho Marriage Act this would have been a good marriage, and 
" the children legitimate by the rules of common law ; and second, 
" I thought so, because the parties were not in pari delicto^ but 
" this was a cheat on the part of the man." That was the 
opinion of Lord Mansfield m 1783, although be is stated in 
some newspaper report to have expressed a different opinion 
on the debate on the Marriage Act. Mr.Erskine showed cause 
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QvBBv'iBBscB. ^ that case, and maintained^ that it was absurd to say the action 
Triautg 7«rm, could not be maintained where there was seduction, but that where 
^^^- the Defendant was guilty of no crime he should be liable to an 
Mr. Brooke*8 action, and where guilty of the grossest seduction he should be 
^P^7- free, and he relied on the subseouent promise. On the other side 

it waA argued, by Wallace and Baldwin, who insisted that there 
was no case on which any Court had held a marriage good on 
such a promise. That it was not like the case, where, after a pro- 
mise of marriage, a man succeeds in seducing a woman, but that 
it here was a condition, and not a promise. The Court took time 
to consider, and recommended the party to pay £500. Now if 
the party had not any right the Court would not have recom- 
mended the payment of this sum. So we have Lord Mansfield's 
impression or doctrine to that extent ; and a somewhat similar 
doctrine of his will be found in The King v. The Inhabitants 
of Hodnett, 1 T. R., 96. It is was Sessions' case, and the 
question was raised under the English Marriage Act as to the 
yalidity of the marriages of minors without the consent of their 
parents ; and Lord Mansfield there says, p. 99, — " Before this 
^* Act of Parliament (Marriage Act) passed, by the laws then 
in being, if a man and woman made a contract in private 
per verl^ de pr(Bsenti, and kept it a secret, and afterwards there 
was a public marriage solemnized by either of them, and issue 
born of that marriage, nevertheless, the private contract took 
place of the subsequent marriage; because the canon lawcom- 
*' polled a strict observance of these contracts, and decreed them 
" to be solemnized in the face of the Church." I now refer to 
" Reid v. Passer, before Lord Kenyon — Peake N. P. C, 306. — 
[Reads the case as ante, p. 17.] The last case I will refer to now 
on this question is The Kingr. The Inhabitants of Brampton, 10 
East, 282, and I admit that Lord Ellenborough, in his Judgment, 
in that case mentions the fact of the marriage having been there 
celebrated by a Priest I also admit that then (before l)alrymple's 
case,) there was some doubt as to the validity of contracts deprtB^ 
senti being marriages, and that Lord Ellenborough was not so bold 
as Sir V. &ibbs, who in Lautour v. Teesdale, rejects as having any 
weight at all in his Judgment, the fact of the marriage having 
been celebrated by a Priest ; but mark what Lord Ellenborough 
makes out of it — " It is to be seen whether this was a good mar- 
** riage before the Marriage Act. Now, certainly, a contract of 
'' marriage per verba de prcesenti would have bound the parties 
" before that Act." And then he sayfr— " The King v. Field- 
'^ ins, is in point to show, that a marriage by a Roman Catholic 
" Pnest (before the Marriage Act) was eflFectual." — [Pbnnbfa- 
THER, C. J. — That shows he did admit the marriage by the 
Priest, to form a ground for his Judgment.] — He is not so bold 
as Sir V. Gibbs, but there being admittedly a question, he draws 
in all he can to assist his Judgment ; he ^oes on to say — " Jus- 
'' tice Powell, on a question of felony, considered it as a marriage 
" contracted 27^ verba de pnesenii, in like manner as it was con- 
'' sidered by Lord Holt, in Jesson v. Collins." And, though Lord 
Ellenborough did not throw the presence of the Priest altogether 
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out of consideration, Sir J. Powell appears to have done so in QoKK»*iBBNcir, 
Fielding's case. The next ease is Lautour v.Teesdale, 8 Taunt. 830, ^'^^^g*'^ 

before §ir V. Gibbs, which I say is conclusive on this case ; and then 1 

Steadman t?. Powell, 1 Adams, 64, 65, where Sir J. NichoU says, ?^-,^^**^®'* 
"As marriages maybe had without any celebration, m^aV ^^' 
" ecclesice, or in the presence of witnesses, it would be unreasona- 
" ble to deny that a marriage had in Ireland may be proved by 
" slenderer evidence than is requisite to the proof of a marriage 
** celebrated in this country.*' And then he says — " The general 
'' matrimonial law of Ireland is what that of this country was prior 
'' to the Marriage Act." I have now cited fifteen authorities,many 
of the greatest weight, some of antiquity, and all agreeing on the 
point that amBrri&ge per verbade prcesenti is a validbinding marriage 
per se, the issue of which were legitimate without any subse- 
quent ceremony. Now let me strike a balance, and see what 
authorities they have on the other side ; in fact, all the author- 
ities relied on on the other side are to be found in Mr. Jacob's 
note in Addenda, 2 Roper, Hus. and Wife, and in Mr. Roger's 
book. These two text writers have stirred up this conflict; 
and now let us see what Mr. Jacob's cases are. The first 
case is in Pitzherbert N. B., 150 N., " It is said that a wo- 
'^man married in a chamber shall not have dower by the 
" common law." This is plainly not law, and Mr. Jacob 
himself abandons it as quite untenable. The next case is 
Foxcroft's case : there the ceremony was performed by the 
Bishop of London in a room, and it is stated to be held that 
because the marriage was not solemnized in the Church itself, 
the children were illegitimate, although the rite was administered 
by a Priest in Holy Orders. Mr. Jacob and my learned friends, 
and all the world give up that case. It certainly was a deci- 
sion in Edward the First's time, and all you can make of it 
is this, that it shows that the Holy Orders of the Priest have 
nothing to do with tho marriage, and that the struggle at that 
time was, not for sanctity, but for publicity ; like these efforts I 
have cited from Spelman's Concilia, to make people adopt 
publicity in their marriages and not a Priestly sanction. By 
this ^case it appears the presence of the Bishop himself is no- 
thing, unless he performs tne ceremony in the face of the world ; 
witnesses are an essential part according to that Council of Exeter 
and the Clergy are nothing. Now, that case does not sustain 
my learned friend's position ; it figures in the muster roll of his 
authority, but it will not serve him in the day of battle. Jacob's 
note says, a similar case is mentioned as having occurred in 10 Ed. 
iv., 4 Viner's Abr., Baron and Feme, Placitum 21. In RoUe's 
Abridgment, 23, Placitum 18, letter B., this is quoted as Fox- 
croft's case, 10 Ed. i., so that beyond all question Edward 
iv. is a mistake of the printer for Edward i. It is the same 
case — ^it is the same point and conclusion. I searched the year 
book of Edward iv., and find no such case ; so this is a mis- 
take of the printer. There is no other such case, and even if 
there was, no one could now contend that it was law ; for I 
find that it is admitted that now the strictness of that rule is 
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^r""]??-'*'"' relaxed, and thai such a marriage would be lawfill matrimony. 

Tw2 ' The next is Weld v. Chamberlain, 1st Show., 300, a Nisi Prius 

— — -, case where a ring was not used, and Chief Justice Pemberton in- 

Repij."^ * ' clines to think it a good, marriage. What is this Nisi PHtts case 
where the marriage was by a Priest ? The question never could 
have arisen, and it does not even amount to a dictum — a case, 
however, is ordered to be made of it, of which we never afterwards 
hear anything. And we have the opinion of Lord Kenyon, 
in Reid v. Passer, Peake N. P. C, 305, against that case. 
The next case referred to is 1 Sid., 64, which decides nothing, 
it was a question of trespass, and there is nothing in it establish- 
ing the principle one way or the other. The next referred to 
is Holder v. Dickeson, which is the first shadow of authority 
to be found for Mr. Jacob's position, Jacob cites it from 1 
Freeman, 95, but it is also reported in Carter, 233, and 3 Keble, 
148. The best report is in Uarter. It was a motion in arrest 
of Judgment in an action for breach of promise of marriage. And 
Vaughan, C. J., was of opinion that the woman ought to have 
averred in her declaration that she had tendered herself to the 
Defendant in the presence of a Priest. However, the three other 
Judges were against him, and decided for the Plaintiff. Jacob tells 
us that one ofvaughan's reasons was, that a Priest was requisite 
to the marriage, and that she ought therefore to have averred 
in the declaration ** qvjod obttdit se in the presence of a Parson.'' 
Now, these are the words reported in Freeman, from which Mr. 
Jacob quotes, doubtless as from the most favourable authority ; 
Carter does not givo the same words ; and Keble agrees with 
him ; Carter in his report of Vaughan's Judgment says, " When 
'^ one is to do an act, and a third person is requisite to that act, 
'* if one would entitle himself to an action, he ought expressly to 
'' show the act was so offered to be done, as it ought to be done, 
'* as with a Priest, and other circumstances ; in our case it is not 
''said she tendered at the Church, nor when any Minister was by." 
Now, that is not noticed by the rest of the Court, and when that 
objection was afterwards made before Lord Holt, in Harrison t;. 
Cage and Wife, 1 Lord Raymond, 387, it was not regarded. 
Tlmt is the first dictum that I can find, in which the presence of 
a Parson was ever suggested to be necessary to the substance 
of a marriage. It may have been necessary in formality, de- 
cency, and according to the rites and forms of the Church, but 
it is the first case in which it is at all mentioned that the presence 
of a Parson made any difference as to the substance of a mar- 
riage. The next authority cited was Perkins, section 194, and 
this section shows Perkins to be an unsafe guide, for he is con- 
tradicted by his own authority — the passage is this '' If a contract 
** of marriage be between a man and a woman, yet one of them 
" may enfeoff the other, for they are not yet one person in law, 
" inasmuch as if the woman die before the marriage was solem- 
** nized between them, the man to whom she was contracted shall 
^' not have her goods as her husband ;" for that position Perkins 
quotes 38 Edw. iii., 12. On looking to the Year Book, 11 
and ^12, you will find that there was not one word of a. 
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ooiitract in; the whole case, the parties went to bemarried at the guraR'sBviiotf, 
door of a Monastery, but before the marriage ceremony there was ^"1*^2?*'^'"' 

a Charter of feoffment delivered by the husband to the wife, and - 

he showed her the tenements, and then they were married; ^'jy^***^^®^ 
there was no seisin till after the marriage, and the question was, 
whether the feoffment could be good, there being no livery before 
marriage nor fine after, the Court held it good, and the issue reco- 
vered. That case is quoted by Jacob as a part of his argument on 
the subject, but it does not bear him out. — [Crampton, J. — Per- 
kins thinks it was a case of contract.] — I know he does, but it is 
not so. Then'comes the case mentioned in Lord Hale's note, Coke 
Lit., 33, note 10 : That was a case in 8 and 9 Edw. i. Bracton 
died in the first year of Edw. i. He was the greatest authority of 
that day, and he had laid down that a wife could not have dower 
unless given ad ostium ^cc/^^Ve. [Reads the case as ante. 36.] — Lord 
Hale's note ( 1 0) is, " Neither the contract nor the sentence is a mar- 
riage," but by this he must mean such a marriage as will entitle to 
dower. I say this in justice to Lord Hale, for if that be not 
what he means, he contradicts himself in the next page, for in a 
note to page 34, he lays down a different rule, showing that they 
were husband and wife, and could not enfeoff each other, and 
therefore be must mean here, that it was not such a marriage 
as would give dower. If he does not, ho contradicts himself and 
the whole stream of authority. But your Lordships will observe 
that there is nothing here about a Priest being essential 
at all ; and a marriage in facie ecclesice being held essential 
to dower, was on the ground of publicitjy, I say, and no^of 
sanctity. — [Pennefather, C. J. — Why is it said it was at 
the door of a Monastery^ if there was nothing in it but 
publicity.] — Whenever there was publicity there was reli- 
gious sanction almost uniformly, and a Monastery contained 
Churches and Chapels which were frequented every Monas- 
tery had its Chapel, and was a place of resort of the neigh- 
bours [Pbnnefathbr, C. J. — But we here find that dower 

is not good ad ostium castri aut messuagui^ there seems to be 
something more than publicity required.] — I admit that ; and 
that the law must fix the place ; he does not say no dower shall 
be good anywhere but in facie eccUsim^ but that it may be at the 
door of the Monasterjr, the law not only requires publicity, but 
fixes itself on the species of publicity ; that,- however, is no where 
done with any view to sanctity or religion, and the expression, a 
'' mass Priest" does not occur in any of these cases, it is not said in 
any case that the marriage is not good without the celebration 
of the mass; Paine's case will not help them, I Sid., 13. The 
Counsel said in the argument, that on a sentence for a dissolution 
of a marriage on the ground of pre-contract the parties con- 
tracted became husband and wife by the sentence, without further 
solemnity, but Twisden, J., denied this. That was a dictum^ a mere 
conversation between the Counsel and the Judge, the case not 
mentioned, the point, the argument not mentioned, a loose note 
of a mere conversation in Court ; and is that to overturn the 
solemn decisions to which I have appealed, and is that a proof 

o2 
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qubbxvbbkcb, that the presence of a Priest is essential to a marriage. The 
THwhf TVm, next case is Haydon v. Gould, 1 Salk. 119, it was the case of a 

1 marriage of an Anabaptist, and though it does establish that tho 

Mr. Brooke's husband shall not be administrator to his wife's soods, still it is 
*«pJy- there expressly held that the wife, who is tne weaSer sex, or the 

issue, who are in no fault, might entitle themselves to temporal 
rights, but that the husband who is in fault shall never entitle him- 
self by a mere contract of a marriage without rite ; that case is 
settled, but it is extremely ill argued, there is nothing about 
contracts per verba de prcesenti in it. The next case is 
Elliott v. Gurr, 2 Phill., 21. It has nothing to do with this 
question. It was an appUcation to administer to the deceased's 
wife's effects, and there was an objection that he had mar- 
ried the sister of the first wife, and Sir John NichoU said, 
that is no objection, for that, as it was not avoided during 
the life of the party it stood good, and when pressed with 
Haydon v. Gould, he said the marriage before him was onlv 
a voidable marriage, but that the marriage in Haydon v. Gould, 
was held void ; but the question of ipsum matrimonium and the 
rights of children to temporal rights is not argued before him at 
all, he is merely saving for such and such purposes, the marriage 
was held nuU. It is not fair to consider any Judge's opinion as 
extending beyond what the case before him warrants. The next 
case is Hervey r. Hervey, 2 Black. R., 878. There was 18 years 
cohabitation, and admissions of being husband and wife; and it is 
argued if a marriage per verba de prcesenti be good, here 
there is a valid but marriage, there is not one syllable of anything 
more than this, that they lived as husband and wife, introduced 
each other to company in the usual way, and that alone would not 
make a contract per verba de prcesenti. It is not like the case of 
M' Adam t;. Walker ; in that case, there was a solemn ceremony 
of contract — " I declare this woman to be my wife," — and she 
rose and curtsied, and the servants who were specially summoned, 
were then dismissed. There was a solemn act,— Whereas the other 
was the mere course of courtesy for people in the world; the next 
case is Scrimshire v. Scrimshire, 2 Hag., 395 ; and I fully admit 
it is an authority against me. In 400, 401, Sir E. Simpson says. 
But upon what foundation a marriage after a Popish Ritual 
can be deemed a legal marriage is liard to say. indeed, the 
*' canon law received here calls an absolute contract ipsum matrix 
'* manium^ but does not convey a legal right to restitution of 
conjugal rights, though an English Priest had intervened, 
if it were otherwise than the English Ritual, upon what reason 
or foundation, then, should a contract of marriage entered into 
by the intervention of a Popish Priest, not in the form pre- 
*' scribed by law, be deemed a legal marriage in the country 
'' more than any other contract, that is considered by the canon 
" law as ipsttm matrimonium.'' He certainly does say that 
and seems to agree with Chief Justice Vaughan in that position 
in which they stand alone among English Judges, and 
when he says that a marriage by a Popish Priest is o^ valid 
when performed according to the xlitual of the Church of England 
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he 18 contradicted by Fielding's case, which they rely on, Qvm'iBmm, 
Whether does my learned friend adopt this case or Field- ^^^y«n», 

ing's case ? He contradicts Fitzmaurice's case, which was twenty 1 

years before he decided Scrimshire v. Scrimshire. He contradicts Mr.^Brooke'i 
Wigmore's case, for he says the wife shall have no rights, and 
yet she was entitled to sue for alimony. He contradicts Wick- 
ham V. Enfield, Cro. Car., 351, for he says "no dower can follow," 
and in that case it conferred the rights of dower ; so that really 
this Judgment of Sir E. Simpson can do little for his fame as a 
Judge or a lawyer. Sir Edward Simpson and Vaughan are 
their authorities on the other side. They may add Twisden, in 
Paine's case, and I think they may take Sir John Nicholl's 
dictum in Elliott t?. Gurr, in speaking of Haydon r. Gould, 
and that is the whole of their authority concerning the neces- 
sity of the presence of a Priest by law. But they haye got two 
authorities to negatiye that a contract per verba de prcesenti is 
wsum matrimonium. Goldingham's argument at the bar in 
Bunting V. Lepingwell, and Perkins, 195, already cited. Such 
is the whole amount of authority antecedent to Lautour and 
Teesdale. I must refer to the case Mr. Smith quoted from 
Rogers, and which Mr. Rogers discovered, Delheith's case, 
Rogers gives it from the Harleian MSS., 34, Edw. i. It shows 
how much iat sea this question as to marriage was, for it stands 
opposed to every principle that has been advanced on either side 
in this argument. My learned friend's position about a Priest 
is to go for nothing if this authority stands ; it was a marriage 
celebrated by the vicar using a ring, &c. — [Reads the case as 
ante, 72.] — This is another of the authorities which only perplex 
the case. They prove nothing, because they prove too much. In 
this case, there was the Vicar, the ring, — everything but the pub- 
lic mass, and yet the marriage was held void, and my learned 
friend, who. insists for the common law's inflexibility, brings for- 
ward this case of the reign of Edward i., which only shows how 
unsettled the law as to marriage then was. Now on this balance 
of auUiority Lautour v. Teesdale, is conclusive in my favour, 
I say, it is decisive on this branch of the case. But they have 
got one other authority, JVilkins' Saxon Laws. Now is that 
any authority at all ? Sir William Blackstone in voL i., 63, 
64, of his Commentaries, shuts out this as authority. " It is 
" said of the Primitive Saxons here, as well as their brethren on 
*' the Continent, that /tf^^« sola memoria etusu retinebant. But with 
*' us at present the monuments and evidences of our legal customs 
" are contained in the Records of the several Courts of Justice, 
*' in books of reports and judicial decisions, and in treatises of 
" learned sages of the profession, handed down to us from the 
" times of highest antiquity. However, I therefore style these 
'* parts of our law leges nan scripta, because the original iostitu- 
" tion and authority are not set down in writing as Acts of Par- 
" liament are, but they receive their binding power and force of 
^' laws by long and immemorial usage, and by their universal 
** reception throughout the kingdom." So when one has picked 
oat of an old library a Saxon manuscript which has slumbered 
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QvEBN'sBxircH. since the days of Alfred, he must show that it has been adopted 
JrimtyTerm^ and Universally received through the kingdom, and got the 

L binding power of law, by immemorial usage, before he can make 

^.Brooke's it of any uso in argument. So much for contra^t^ per verba de 
^ ^' prcBsentL I now come to another branch of the subject, namely, 

whether, supposing Vaughan and Simpson be right ; and that a 
marri^e before a Clergyman is necessary to the substance of 
matrimony. Supposing the two authorities they have brought 
forward have proved to the satisfaction of the Court what Mr. 
Clerk's argument failed to prove respecting Scotland, that this 
country has receded from the canon law of Europe so far as to 
require the presence of a Priest at the celebration of matri- 
mony, then we are to consider whether we have not a 
marriage here, sanctioned by a religious form and cere- 
mony perfectly sufficient for the purpose. The argument 
my learned friend adopted on this point was to this effect, that 
down to the Act of Toleration, Dissenting Ministers were guilty 
of contempt of the laws, there were cruel and severe laws 
agsdnst them, and they were only suffered because the people were 
more humane than the laws, and that the pubhc mmd had 
outrun the fairness and justice of the Legislature, but that they 
were not recognised. That is all very true, they were, for a 
time, in a state of persecution, but when the Toleration Act was 
passed, they became recognised Ministers for the performance 
of religious functions, and the Courts were obliged to take 
notice of them as such ; they were exempted from serving on 
Juries, and thus the Courts were bound to know who were the 
Teachers or Ministers in sacris to these congregations, if any 
one should claim such aright of exemption as Teacher of a Dis- 
senting congregation. My learned friend, Sir Thomas Staples, 
arguea that under these circumstances the Court is to mould 
the common law to meet this new state of society, and that you 
are to deem these Ministers as having sacred functions in their 
offices ; and for that purpose he said that the coibmon law does 
admit moulding, and changing, acting on its principles, but 
accommodating them to the new state of things. Mr. Smith 
repels this argument with indignation, and strangely enough, to 
show the rigid inflexibility of the common law, he cites, with 
strong emphasis, the passage from Lord Coke, that if a person 
was to marry a Jewess or a Jew, the offending party was to be 
burned alive. The consequence is, t]^t there being no Act of 
Parliament altering that law, it is, according to his argument, 
the common law to this day, to burn alive a person who mar-* 
ries a Jew or a Jewess. Nothing can be more certain than that 
the common law, maintaining its own principles of justice, will 
vary from time to time, according to the wants of society. It 
will break down even Acts of Parliament. We all know how 
the introduction of common recoveries broke down the effect of the 
Statute de donis. When the mercantile interests of this country 
extended to an enormous extent, within the period of Lord 
Mansfield's j uncial life, almost the whole of the commercial code 
sprung up and became a portion of the common law.of Ep^lAnd* 
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Have not the laws materiallj changed as to terms for yedrs ? Trmitu Term^ 
Will any one argue now, that a remainder^ after a life estate in a ^^^ 
term for 1000 years, is void, as it was by the common law? Mr. Brook©'! 
Where is the Statute that altered it ? It is altered by the wants R^ly. 
of society, and the progress of good sense. Judges feel it right 
to mould the principles of the commOA law, to apply them to 
the feelings of mankind. The rule against perpetuities, was 
first introduced in Norfolk's case, in 3 Chancery Cases, and was 
only finally settled by a recent decision in the House of Lords* 
Was there anything at common law more clear than that a 
Corporation could bind itself only by seal ? Yet, in Beverly 
V. The Linooln Gas Light and Coke Company, 6 Adolphus 
and Ellis, 829, it was held that a Corporation may be sued for 
goods sold and delivered, though the contract be not undor 
seal; and Judge Patteson states the principle in 837, — ''It 
'' is well known that the ancient rule of the common law, 
''that a Corporation aggregate .could speak and act only 
'*' by its common seal, has been almost entirely superseded 
" in practice by the Courts of the United States of 
" America. The decisions in those Courts, though intrinai- 
"cally entitled to the highest respect, cannot be cited as 
** direct authority for our proceedings, and there are obvious 
circumstances which justify their advancing with a somewhat 
freer step to the discussion of ancient ruks of our common 
" law than would be proper for ourselves. It should be stated, 
however, that in coming to the decision alluded to, those Courts 
have considered themselves as not altering the law, but as 
''justified by the progress of previous decisions in America. 
'' We, on our part, disclaim entirely the right or wish to inno- 
" vate upon the law, on any ground of inconvenience, however 
** strongly made out ; but when we have to deal with a rule 
" established in a state of society very different from the pre- 
" sent, at a tim§ when Corporations were comparatively few in 
" number, and upon which it was very early found necessary 
" to engraft many exceptions, we think we are justified in treat- 
" ing it with some degree of strictness, and are called upon not 
to recede from the principle of any relaxation in it, which we 
find to have been established by previous decisions. If that 
" principle in fair reasoning leads to a relaxation of the rule, 
** for which no prior decision can be found expressly in point, 
" the mere circumstance of novelty ought not to deter us ; for it 
is the principle of every case which is to be regarded, and a 
sound decision is authority for all the legitimate consequences 
" which it involves." If, then, we have abandoned the mistaken, 
foolish, hopeless, policy of former days, the driving all men 
by force mto one Church, if Dissenting Ministers are no 
longer treated with contempt, hunted from the place of their 
affections and ministrations, obliged to exercise their functions in 

Srrets and cellars, and to set a watch against inforiners, if the^ 
ve attained by gradual steps their present independent posi* 
tion, I say, my Lords, it is high time boldly to declare the just 
oonsequenoe of this new state of things, that the man who is 
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qvbbii'sbbvch, acknowledged by law to be a Minister of religion, so as to be 
^^itir*^' free from serving on Juries and other onerous offices, who is 

1 authorized by Acts of Parliament to administer and consecrate 

^.Bn>oke*s the Supper of the Lord, the most sacred rite of our religion; 
^ ^' who is expressly authorized to go into our Gaols and Poor- 

houses, and commanded by the Legislature there to administer 
his religious functions, and who receives from the pubhc a salary 
for so doing ; that such men I say, are recognised Ministers for 
all religious purposes. It is a great inconsistency to say that he 
whom the law of the land authorizes to consecrate and adminis- 
ter the Lord's Supper, is not to exercise his functions in the 
celebration and solemnization of marriage. I am sorry this 
case has been argued in the manner it has been on the other side. 
My learned friends talk of the usurpation and encroachment of 
Dissenting Ministers presuming to enter upon functions that do not 
belong to them, and they have entered on that subject with a de- 
gree of warmth that was not m their own hearts, but according, I 
presume, to their instructions. On that subject my instructions are 
perfectly silent. I stand here as the advocate of the Synod of 
Ulster, to whom the Attorney-General has conceded, through 
their Counsel, the opportunity to maintain their just rights; 
they have not instructed me to say one syllable against the 
Established Church, or to claim anything but what the law gives 
them. They come in the calm spirit of amity and Christian 
charity, and as neighbours and friends, to ascertain the boundary 
line of their functions ; and when your Lordships proceed, or 
when the Parliament proceeds to mark that out, they will submit 
themselves to the law. There is not one particle of bitterness 
in their spirit in this matter, but as they have chosen for an 
advocate one who is as zealous a Churchman as any of my 
learned friends on the other side, I may be permitted to say 
for myself, that while I rejoice to have such men as my learned 
opponents brethren with me in the same Church, and as Counsel 
for these felons, men who have gone into the Church of God, 
and taken false vows, come here to praise the Church of Eng- 
land, and to make their cause the cause of the Church of England, 
and to complain of the usurpation of Dissenting Ministers, that 
Church is but little honoured by such praise. The argument 
addressed to your Lordships, for the prisoners, has taken this 
shape, that these excellent Churchmen, Messrs. Millis and Car- 
roll, claim it as a le^al right, as one of their Church privileges, 
as a just result of the Church principles of which we have 
recently heard so much, that they should commit with impunity 
the deeds of falsehood, fraud, and sacrilege, of which, by these 
special verdicts, they stand convicted. To maintain this posi- 
tion, their Counsel have been instructed to claim for the Estab- 
lished Church an exclusive sacredness, and an exclusive right 
to confer Holy Orders, and to pour no little disparagement and 
contempt upon the ordination of the Ministers of all other 
Protestant Churches. My Lords, this is not the true spirit of 
the Church of England. If I know anything of that Church, 
to which I am deliberately and affectionately attached, and in 
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which I hope to live and die, her brightest charaxsteristic, next Oo«»«*»B«»oe, 
to that of being a faithful guardian and publisher of the truths ^^'^^^'^' 

irhich she holds, in common with all true Christian communities, '- 

is this, that she is distinguished among her sisters of the Refer- Mr. ^Brooke's 
mation for moderation, and kindness, and charity, towards those 
who differ from her on the lighter matters of forms, and rites, 
and Church goyernment. I know that many of her sons, in 
evil times, have spoken a very different language, and that 
deluded men are now attempting to royive the spirit and the 
language of Laud and his followers ; but the character I claim 
for her is indelibly stamped upon her authorized standards, and 
I hope as indelibly engrayen upon the habits, and the hearts, and 
the principles of the people of England, whom she has trained 
and moulded for so many generations. To come back from this 
digression, I have one word more to say on the flexible character 
of the common law, and that is, that the yery extension of the 
principles of common law to the case of Dissenters, for which I 
contend, is expressly recognised by Sir John Nicholl, in Kemp 
«. Wickes, 3 Phil),, 297, 300, The progress which public opinion 
has made in this wise and Christian direction, appears from the 
Statutes on the subject, though justice seems to haye been giyen 
very reluctantly. The Act of Toleration came first. The 
Irish Act of Toleration is 6 Geo. i., cap. 5. It was passed in 
1719, twenty years after the passing of the English Act. It 
recites, '' Whereas, the granting some case and indulgence to 
'' the Protestant Dissenters in the exercise of religion, may be 
*^ an effectual means to unite His Majesty's Protestant subjects in 
'' interest and affection." Now that is a conciliatory and sound 
principle of legislation, and likely to attain its liberal object. 
By the 8th Sec, of the Irish Act, Dissenting Ministers taking 
the oaths therein, are exempted from penalties imposed by former 
Statutes for preaching, teaching, or consecrating, and administer- 
ing the sacrament of the Lord s Supper. N^ow just mark the 
extraordinary concession granted by those words, as to the con- 
secration and administration of the Lord's Supper. It is not 
said '' the pretended sacrament," or '' what they call the sacra- 
ment," but the consecrating and administering of the sacrament 
of the Lord's Supper. They became from that time, from the 
passing of that Act in Ireland, capable, in the eye of the law, of 
consecrating and administering the Supper of the Lord — ^that can- 
not be deniod them. They have also liberty to preach and officiate 
in any congregation, which St. Paul said was the highest of his 
functions ; beyond baptism, or any ether, and is it to be deniod 
to those men who have got this Statutable authority for 
the exercise of the highest offices of Christian Ministers, 
that they should have the power to celebrate valid mar- 
riages ? I may introduce what I might have mentioned earlier, 
the circumstance that before the Reformation, many of the 
Clergy were Friars or Monks, who, although not necessarily 
Episcopally ordained at all, and not necessarily Presbyters at all, 
were as often called on to perform the ceremony of marriages, as 
parish Priests. I remember several instances in which this is 
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OuuH*sBncH, alluded to iu the literature of the period — for instance, Shakes- 
^"^wf**^' pear's Friar Lawrence.* They looked after a Friar for the pur- 

1 pose, rather than any other Minister. Will it be said that a 

Mr. Brooke's Presbyterian Minister is not as much a Minister of religion as 
^ ^' a Friar who may not have been ordained at all ? It appears 

from the writings of Richard Fitzralph, Archbishop of Armagh, 
in the 14th century, and other publications of that day, collected 
in Fox's Martyrs, 2nd vol., of the recent edition, pp. 763 and 
761, that one of the complaints of the Bishops and parish Clergy 
against the regulars was, that not being admitted to Holy Orders, 
and haying only a general hcense from the Pope, the Friars pre- 
simied to preach and hold confessions, and to perform other 
sacred offices. Next after the Toleration Act came the 
11th Geo. ii., cap. 10, and here^ there is a spirit of niggard 
justice very little in accordance with the preamble of the 
Toleration Act; it enacts that Protestant Dissenters shall 
not be prosecuted in the Ecclesiastical Courts for entering into 
matrimonial contracts in their own congregations, and living 
as husband and wife, yet it does not declare that such con- 
tracts were valid marriages. Next came the 21 and 22 Geo. 
iii., c. 25, in 1782; it is only a declaratory Act, and leaves 
things just as they were before. I should hav« mentioned 
sooner the Statute 9th Wm. iii., cap. 3, sec. 3, which recites 
" Whereas several Popish Priests have of late endeavoured to 
" withdraw several soldiers enHsted in His M^estie's army, from 
" His Majestie's service, by marrying them to Popish wives," and 
enacts, ''That any popish Priest or Protestant Minister, or 
" other person whatsoever that shall marry any soldier enhsted 
" in His Majestie's army in this kingdom to any wife without 
'^ sjich certificate (as in the Act is mentioned,) shall forfeit the 
" sum of £20." If these marriages were null and void where 
is the use of that Statute ? not only Popish Priests and Pro- 
testant Ministers are made subject to the penalty but '' if any 
" other person whatsoever shall marry a soldier," so that there 
is a marriage by laymen recognised and made subject to punish- 
ment, yet, such a marriage my learned friend says is not a mar- 
riage at all. Another incidental admission of this general law is 
to be found in 32nd Geo. iii., cap. 21, one of the Acts for the 
relief of Roman Catholics, sec. 12, ''And be it further enacted, 
'' that it shall and may be lawful to and for Protestants 
'' and persons professing the Roman Catholic rehgion to 
'^ intermarry, and to and for Archbishops, Bishops, and all 
" persons having lawful jurisdiction to grant licenses for mar- 
'^ riages to be celebrated between Protestants and persons pro- 
" fessing the Roman Catholic religion, and for Clergymen of the 
*' Established Church or Protestant Dissenting Ministers to 
'^ publish the bans of marriage between such persons, and that 
' Clergymen of the Established Church or other Protestant 
'* Ministers duly celebrating such marriages shall not be liable to 
" any pain, penalty, or censure for celebrating, the same, any 
" law to the contrary notwithstanding." Now, that is to say 
that any Protestant Clergymen wheth^ of the Established or 

m Ia Borneo and Juliet. 
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any other Church, may publish the bans of marriage, and duly (^vBH'iBBiroi^ 
celebrate such marriage between a Protestant and R oman Catholic ^^S^I^^^ 

whether the Protestant be of the Established Church or any L 

other Church. Your Lordships have already heard of the Acts Mr. Brooke's 
as to Newfoundland and the East Indies, and the Gaol and Poor ^ ^* 
Law Acts. All these labours of the Legislature left the 
matter uncertain ; and it leaves me at hberty to plead what I have 
been urging for, that your Lordships may do justice to all classes 
of Dissenting Ministers. I stand here however on higher grounds. 
I stand here for the validity of a marriage by a ^linister who 
was a Presbyterian, a perfectly well known order of men in this 
country, of whom your Lordships have heard a good deal. 
They are in connexion with the Church of Scotland, and they 
appear to stand on very peculiar grounds distinct and indepen- 
dent of other Dissenting Ministers. On that subject your Lord- 
ships will bear in mind, as a matter of history, that the two great 
sections at the Reformation were, the English Church adhering 
to Episcopal ordination, and the foreign Churches, who adopted 
with some Uttle variety, the Calvimstic mode of ordination, 
which Calvin established at Geneva, Holland, Scotland, Ger- 
many, and Switzerland which followed his form, and so did the 
Presbyterians, who came over to this country from Scotland, 
and who were invited to come here, and who settled here 
on the invitation of James 1st, as strangers to colonize t^is land. 
Your Lordships will bear in mind that when Queen Elizabeth 
ascended the throne, she found a very large portion of 
those Ministers on whom she depended for the instruction of her 
people had been exiles on the Continent, living with those 
people who had this mode of ordination and accordingly being 
anxious to supply her people with qualified Ministers, there was 
then passed the 13th Eliz., cap. 12, (English), and the 1st section, 
enacts that every Clergyman shall subscribe the Articles touching 
the confession of the faith, as agreed on at a convocation in 1562. 
And it provides in the other sections, that no persons shall hold 
benefices who have not signed the Articles. So that upon this Act 
being passed, we have men, that never were ordained by a Bishop, 
men ordained in Zuric, or Geneva, or Scotland, by Presbyterians 
only, placed in the English Hvings, if they signed the doctrinal 
Articles of the Church of England, and are recognised as the 
incumbents of parishes, and as ministers of religion early in the 
reign of Elizabeth. Dr. Whittingham, who had been ordained 
by the Swiss Clergy, and never by a Bishop, was appointed 
Dean of Durham, and held the office many years till he died, 
though the Archbishop of York, Sandys, tried in vain to remove 
W hittingham for not being Episcopally ordained, 2 Strype's Annals 
pp. 48 1 and 553. In the Life of Sandys, prefixed to ms works in 
a recent edition, printed by the Parker Society, the same fact is 
stated. And now, with Whittingham as Dean of Durham, in the 
reign of Elizabeth, will your Lordships say that marriage, with 
Presbyterian ordination, was not as good a marriage as that of any 
Clerk, and that it was necessary to have the imposition of a 
Biahop'ft hands to constitute a Clerk who can sanctify a marriage^ 
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QuBBM'sBBiroB, when you know, as an historical fact, that there must have been 
TrinityTerm^ many men, as there was certainly one man, who performed all 

1 the functions of his holy office, though never Episcopally ordained. 

Mr. Brooke*8 In Neale's History ol the Puritans, 310, London edit., 1822, is 
^^^^' set out verbatim a licence granted by Grindall, Archbishop of 

Canterbury, in 1582, to Mr. John Morisson, stating that as he 
had been ordained to^Sacred Orders, and the Holy Ministry, 
iive years before in the Kingdom of Scotland, by the imposition 
of hands, according to the laudable forms and rites of the Re- 
formed Church of Scotland, " We, therefore, as much as in us 
" lies, and as by right we may, approving and ratifying the form 
*' of your ordination, as aforesaid, grant unto you a licence and 
" faculty, that in such Orders by you taken, you may have power 
*' throughout the whole province of Canterbury to celebrate 
'' divine offices, to minister the sacraments, &c." Can it be said, 
then, when hero are two instances of such men authorized to 
administer the sacred ordinances of religion, and reason to believe 
that such cases were not uncommon through the reign of Eliza- 
beth, that all that time the validity of a marriage was a matter 
of chance, and that half the country were not married at all. 
Reference was made by Sir Thomas Staples to the 23rd Article, 
and I submit that it carefully abstains from stating that Episcopal 
ordination was essential to the ministerial character, or that there 
are no Sacred Orders but by Bishop's hands. [Reads the Article as 
ante, 127.1 — Sec how cautious that is. One of the most generally 
received books as an exposition of the Articles of religion is 
Burnett's work on the 39 Articles. He speaks generally as a 
Bishop, in favour of his own order, but he tells us, 259, folio 
edition, London, 1701, that the foreign reformed Churches and 
the Church of Scotland were considered by the framers of this 
23rd Article, as having valid Orders ; can there be a doubt that 
that is a most sound view, when you remember the Statute of 
Elizabeth, to which I have referred. He says that for 80 years, 
from 1559, when Elizabeth came to the throne, to 1639, the eve 
of the great rebellion, this non-Episcopal ordination was never 
questioned. During the eighty years I have mentioned there 
was that state of perfect fraternity with every true Protestant 
Church, whether its Ministers were Episcopally ordained or not. 
Now, look to the 36th Article ; " The book of consecra- 
*• tion of Archbishops and Bishops, and ordaining of Priests and 
Deacons, lately set forth in the time of Edward vi., and con- 
firmed at the same time by authority of Parliament, doth 
*' contain aU things necessary to such consecration and ordering, 
'^ neither hath it anything that of itself is superstitious and 
" ungodly. And therefore whoever are consecrated or ordered 
" according to the rites of that book, since the second year of 
•' the forenamed King Edward unto this time, or hereafter shall 
" be consecrated or ordered according to the same rites, we 
" decree all such to be rightly, orderly, and lawfully consecrated 
" and ordered." There is the spirit of a Christian Church legis- 
lating for itself, and leaving other men to answer for themselves 
in the regulation of their faith and service. But let us look at this 
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book of consecration of Ministers as contained in the Qvnx'tBsvoH, 
Book of Common Prayer. " The consecrating of Bishops and ^'^&lo*'**» 

ordering of Priests and Deacons;" I have gone over it with L 

considerable care, and find no assertion of the absolute ^Brooke's 
essentiality of a Bishop's consecration to the ordination of a Priest, ^ ^' 
nor that he alone can confer Holy Orders; on the contrary, 
when we come to the ordaining of Priests, though the Bishop 
is made the spokesman, when they come to the precise conferring 
of these Orders, of which so much has been spoken, he is assisted 
by the usual Ministers. ** The Bishop with the Priests present 
" shall lay their hands severally upon the head of every one that 
" receiveth the Order of Priesthood, the receivers humbly kneel- 
'' ing upon their knees, and the Bishop saying, &c." That is the 
form given in the Common Kubrick, used to this day on the or- 
dination of Presbyters, and we have the Bishops and the Priests 
present joining together in the ceremony. That was not done by 
chance or inMvertently, it was done most advisedly, you will 
find it in Bishop Hall's " Defence of the Humble Remonstrance," 
in 1641, "For this maine point, let my answerers know, that 
" the ordination is the Bishop's, but the sole (in their sense) is 
" their owne ; neither did our Bishops even challenge it as theirs 
" alone without the Presbyters, but as principally theirs with 
^' them : so as if the power bo in the Bishop, the assistance is 
'* from them, the practice in both ; so is it in the Bishops that 
" ordinarily and regularly it may not be done without them, and 
" yet ordinately it may not be done without them by the Bishop ; 
*' which hath been so constantly and carefully ever observed, 
'' that I challenge them to show any one instance in the Church 
of England to the contrary. Say, brethren, I beseech you, 
after all this noyse, what Bishop ever took upon him to or- 
" daine a Presbyter alone, or without the concurrent imposition 
" of many hands." Hooker in his Ecclcs, Polity, Book 7th, 
sec. 7, states from Zonaras, that Presbjrtcrs were always re- 

farded as assessors of the Bishop in ordination. I refer also to 
Ushop Burnett's *• Vindication of the Church of Scotland," 
page 336, and his History of his Own Times, vol. i., 290, 206, 
m the large copy, under the head '* Transactions of the Year 
1670," where there is an account of a conference between Arch- 
bishop Leighton and the Presbyterian divines. It was the wish 
of Leighton to induce them to meet on common grounds, to look 
on the Bishop only as moderator in their meetings. There 
were men of the highest learning, and of the highest character 
for piety, urging them to the adoption of this very thing ; and 
yet the very course of conduct which Leighton advocated, and 
Hall defended, and which is consonant with the ordination 
service, and with the practices in the reign of Elizabeth, is 
very severely censured by the present Bishop of Down, for 
whom I entertain very great respect. In a passage of that 
learned prelate's History of the Church of Ireland, which Mr. 
Whiteside has cited, he comments with unmeasured terms upon 
the conduct of Knox, bishop of Raphoe, who, to satisfy the 
scruples of the Presbyterian Ministers, and so to supply his 
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^^ Tumi' diocese with the inestimable blessing of a faithful and laborious 
i?42. body of clergy, joined on equal terms with the other clergy 
Mr Brooke' omitted somo passages of the printed service, the Act of 
Reply. Uniformity not being then in existence. But reflect how 

reasonably such a practice might be defended. There was the 
example of EUzaheth who, when she wanted Ministers to 
supply her people with religious instruction in the reformed 
religion, brought over foreign Pastors, and settled them in 
parishes ; and as to Ireland, James i., and the Legislature, m- 
vited the Scotch Ministers, th* Ministers of the Presbyterian 
Church, to settie in that country, which was then distracted and 
desolated by war- When James i. thus invited the Presby- 
terian Clergy to this country, it was but reasonable that he 
should give them every protection in the exercise of their 
religion, and it was not to be expected that the descendants of 
these men were to change about and adopt any notions the 
ruling powers might impose with respect to the necessity of 
Episcopal ordination. It is yrell known that they came to this 
country with a great dislike to Episcopacy — they were recognised 
on that footing. It was the desire of the timid old Bishop, as 
he is called, to provide for the people good Teachers and 
Preachers in such a way as would satisfy the consciences of 
men who were in every respect well qualified to discharge the 
important functions of Ministers ; and to escape, if he could, the 
stern despotism of Strafford and Laud, |in the days of the Star 
Chamber and the High Court of Commission. It seems to me 
that such conduct deserves a kinder construction than the Bishop 
of Down has given it. I believe we still reap some of the good 
fruits of it. Nearly three centuries have since gone by. The 
Presbyterian Ministers have remained with us, and kept up the 
spirit of religion among our peasantry, and are amongst the most 
useful instructors, and have as moral, intelligent, loyal, obedient, 
and useful a body of laity as can be found in Christendom. 
These men, I say, are not to be taunted with the want of that 
which never was deemed absolutely necessary in the best and 
wisest times. I honour Episcopacy ; I think it the best gov- 
ernment a Church could have, and I lament that the Pres- 
byterians have not adopted it : but I rejoice that I am at 
liberty, according to the words of Burnet, which I have read, 
to take large views on the subject, as a Churchman, and having 
such views I can see much to admire and love in other denomin- 
ations of Christians. I would urge it on the ground of policy, 
and law, and national faith towards these strangers who have 
benefited us, upon the principles of the common law, and of the 
13 Elizabeth, on the principle of the Toleration Act, and all the 
Acts which recognise these Presbyterian Ministers as in Holy 
Orders, I call on you to say, that they are competent to cele- 
brate marriage as being in Holv Orders, if you aro of opinion 
that a religious celebration of marriage is necessary. With 
these observations, I leave the case in the hands of the Court. 

Cur* ad. vulL 
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Perrin, J These are indictments for bigamy, on which 

special verdicts have been found, which it is unnecessary for me 
to state at length, as the question, and the only question, in 
either case, is the same. It is whether the prisoners were mar- 
ried, one to Esther Graham, and the other to Jane Kennedy, or 
not. There is some difference in the findings, but no essential 
differences. In the case of the Queen v, Millis, the Jury found 
that the prisoner George Millis, accompanied by Esther Graham 
and three other persons, went to the house of the Rev. John 
Johnston, of Banbridge, in the County of Down, he being a 
Minister of the Presbyterian Church; that they there entered into 
a contract of present marriage, in the presence of the Rev. Mr. 
Johnston and others; and that Mr. Johnston performed the 
religious ceremony of marriage, according to the usual form 
of the Presbyterian Church; and that after the contract, George 
Millis and Esther Graham cohabited for two years. In the 
other case, that of the Queen v. Carroll, it is stated that the 
Rev. Mr. Kelso was an ordained Minister ; and it appears that 
at the time of the alleged marriage, he had no congregation, but 
that ho had been formerly ordained to a congregation; and 
it further appears, that in the one case the Jury found that the 
prisoner Millis, was a member of the Church of Ireland by law 
estabUshed ; but they do not find whether Esther Graham was 
a Protestant Dissenter or not, but they find that she was not a 
Roman Catholic. In the other case, it is found that both parties 
were of the Established Church ; and the question in each is 
whether the parties were married or not. It is plain that the 
parties intended to be married, and entered into a marriage con- 
tract, and that the ceremony of marriage was performed by- their 
own desire by a Minister of the Presbyterian Church, and 
such a ceremony as according to the form of that Church, by the 
21 and 22 Geo. iii., c. 25, is declared to constitute a valid and 
perfect marriage between Presbyterian Dissenters, — that such a 
ceremony was in fact solemnized ; and the question is whether 
they were married or not. The indictment is founded on the 
10 Geo. iv., c. 34, which does not differ materially or essentially 
from the Statute of 1 Jac. i., c. 11, (Enghsh,) with regard to 
which, it is said in 3 Inst., 88, on the words ^* being married " 
which are used in the Statute, — '' This extendeth to a marriage 
" defcLcto^ or voidable by reason of pre-contract, or of consanguin- 
" ity, or of affinity, or the like; for it is a marriage in Judgment of 
'' law until it be avoided; and, therefore, though neither marriage 
" be dejure^ yet they are within this Statute." For the prisoners 
it has been argued that this ceremony did not constitute mar-> 
riage between those persons, — ^that they were not married 
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QvxsH'fBBsoH, de jure, or, in fact, that these marriages were nullities, and that 
^'^I^J*"*' by the common law, the presence and intervention of a Priest 

L in Holy Orders was essential to constitute a valid marriage, and 

Mr. Justice that Without it there could be no marriage in this country 
mcntr* between persons, both or either of whom are members of the 

Established Church. That there was a matrimonial contract, 
which, previous to the 58 Geo. iii., a 81, was indissoluble, and 
which would have prevailed against a marriage celebrated by 
a Priest in Holy Oraers, if it was enforced by proceedings in the 
Ecclesiastical Court, is not denied; but such a contract is not, 
they say, a sufficient foundation for an indictment for bigamy. 
On the other hand the Attorney-General and the Counsel for 
the Crown contended that these persons were actually married — 
that there was a marriage in fact — ^tbat a Dissenting Minister is 
a Clergyman in Holy Orders, and qualified to celebrate or solem- 
nize matrimony — and that even if he were not, yet that the contract 
being per verba de prcBserUi and designedly entered into, consti- 
tuted marriage, and tliat marriage is a civil contract, and may 
be contracted without the intervention of a Clergyman. Much 
learning and great research and ability have been shown 
in the argument, authorities have been cited on both sides, 
which it IS in my mind extremely difficult if not impos- 
sible to reconcile; I may therefore justly doubt my own 
ability to distinguish and decide upon them, and I do 
truly and sincerely state that I distrust my own judgment in the 
case, more particularly as I have come to a conclusion different 
from that entertained by Judges for whom I feel the most pro- 
found and sincere respect, and for whose superior judgment, 
abilities, attainments, and more extensive experience, I feel I 
ought to evince and entertain, as I really do, the most profound 
respect and deference ; and therefore I deeply distrust my own 
judgment which has led me to a conclusion different from that 
at which they have arrived ; a conclusion which I did not come 
to without having given the case and the authorities the best 
consideration that I could. Having formed a fixed opinion in 
my mind, I am bound to declare it, and I am bound by the 
responsibility of it ; at the same time I take leave to express 
deep distrust in the Judgment which I have been led to. I shall 
now proceed to state the foundation of that opinion, and in doing 
so will discuss such of the authorities referred to on the one side 
and on the other, as appear to me material to the question directly 
before the Court. Much of the antiquarian and ecclesiastical 
learning displayed on one side and on the other, I shall not dwell 
upon, although it was very properly and satisfactorily introduced, 
I shall merely pass it with this observation, that on the one hand' it 
is plain that by the civil and canon law a contract per verba de 
prcBsenti distinctly constituted a valid marriage : whilst on the 
other hand by the ancient Saxon law and some of the ancient con- 
stitutions the presence and blessing of a Priest was required in 
order to accouple in loyal matrimojue. But neither one nor the 
other in my opinion govern the question before the Court, save 
so fEur as they have been adopted by, and become part of, the 
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jBommon law. What the common law is on the subject it has QuMii*i»w«w 
been my endeavour to investigate, to submit the authorities to ^^'^S^^*'^ 

the best consideration I could give, and to ascertain the position L 

of Judges and text writers of admitted authority, and the Sta- Mr. JaB<^<» 
tutes declaratory of the law on the subject. It has been shown mtST* 
and demonstrated that in England from the remotest time it has 
been the custom to have marriage celebrated by a Clergyman, 
and the form of solemnization is contained in the ancient Kituals 
as well as in the Book of Common Prayer. In Ayliffe's 
Parergon, page 364, it is stated that "Pope Evaristus 
" writing to the African Bishops, says, that marriages ought not 
** to be contracted in a clandestine manner ; for marriage, says 
" he, is no otherwise lawful, but where the wife is demanded of 
*^ such persons as seem to have the government and dominion 
" over the woman's person, and who have the care and guardian- 
** ship of her ; and unless she be espoused by the consent of her 
" parents and nearest relations, and be endowed according to 
'* law, and likewise at the time of her nuptials receives the sacer- 
" dotal blessing, according to custom, by the means of prayer 
" and oblations, and be also given in marriage by her parar 
" nymphi (as usual) such marriage is deemed unlawful by the 
** canon law* And this was the ancient war of celebrating legal 
" marriages in the Church. For otherwise they were only styled 
" conjugia prcBsumpta^ and not lawful marriages ; and by that law 
'* are rather termed adulteria, stupra, and contubemia than lawful 
^' marriages." And it also appears that no religious engagement 
was deemed necessary. It aj)pears also that the title to one 
species of dower conlcl be obtained only by a marriage so cele- 
brated> and it seems from Perkins, 306, that anciently dower 
could only be had on such a marriage. The note of Lord Hale 
to Co. Lit., 33 a, was much relied on, in orderto show this, and 
also to show that solemnization by a Clergyman was necessary 
to constitute marriage. That note runs thus : — " A contracts 
per verba de prcesenti with B, and has issue by her, and after- 
wards marries C m facie ecclesicB. B recovers A for her hus- 
band by sentence of the Ordinary, and for not performing the 
" sentence he is excommunicated, and afterwards enfeoffs D, and 
*^ dies. She brings dower against D, and recovers, because the 
" feoffinent was per fraudem mediate between the sentence and 
** the solemn marriage sed reversatur coram rege et concilia auia 
" pradictus A nonfuit seisittis during the espousals between nim 
'* and B. Nota — J^Teither the contract nor the sentence was a 
'* marriage." This has been considered as declaring the opinion 
of Lord Hale, that a contract per verba de prcesenti did not con- 
stitute marriaee at common law. It does not appear to me to 
warrant anythmg, but to this extent, that it was an observation 
on the case before him — an observation that, to entitle the party 
to dower in that particular case, neither the contract nor the 
sentence was a marriage, and I think, from his opinion in the 
Quaker case, which is not reported in the law books, but referred 
to in his life — ^the case where he durected a special verdict to 

p 



it 

it 



226 In the Queevti Bench, 

QvBXH'tBKircH, be found,* it is particularly plain that he did not mean by this 
^*"ifl42^"^' observation to imply that it was to be taken in the extended 

L sense contended for on the part of the prisoner. He then says, 

Mr. Justice " yztt^flrf marriage tTj/ra a«7W5 nubiles nota infra" Sec. 104. It 
mSr*^"^' is only sponsalia defuturo quoad other purposes. Dy., 105, 313, 

369, 47, £ 3. Action sur le Statute^ whether husband shall hare 
trespass de tali uxore abducta" Making this a question, and, 
thereby intimating his opinion that the relation of husband and 
wife existed, because he there puts a new question, and that 
question is answered by several cases, some of which I shall 
notice hereafter, particularly the case of AUen v. Grey, as 
reported in Comberbach. A religious ceremony also appears 
to have been held necessary, on various occasions, to entitle 
the issue to inherit, and in Co. Lit., 7 b, it is laid down that 
he is an heir who is *' ex justis nuptiis procreatus" and " hosres 
'' hgitimtis est quern nuptuB demomtrarU," and it appears to be 
the just result of Bunting v. Lepingwell, that this contract of 
itself did not constitute marriage, and that if a marriage under 
the decree of the Court had not taken place, the issue born after 
the contract, or first marriage, would not have been legitimate, 
but that the issue of the second would. The case, I think, proves 
that the contract would not be equivalent in its results to a 
solemnized marriage, though it was sufficient to avoid the subse- 
quent marriage, and possibly by relation to legitimize interme- 
diate offspring, and the passages cited from Ayliffe's Parergon, 
109, 110, do not appear to me to have the exact and extended 
effect which was contended for. [Reads the passages ui onfe.] 
Foxcroft*s case is clearly not law, and therefore I do not think it 
can be considered to prove anything, because it could not be 
taken to have decided what it is reported to have decided. And if 
not, I do not see where you are to di'aw the line, and so you might 
stretch the law to any extent. I think it is clearly and indis- 
putably a bad decision, and contrary to the fixed rules of the 
common law. The same observation appears to me to apply to 
Delheith's case. In the one case the marriage was celebrated by 
the Bishop of London, and in the other by the Vicar o{ Plum- 
stead ; yet they were held to be no marriages. It is, therefore, 
not necessary to take up the time of the Court in making obser- 
vations on either of these cases. It appears by the autnorities 
(Perkins says, p. 195,) that until a marriage was celebrated, 
the husband might enfeoff the woman, notwithstanding a 
contract per verba de prtBsenti had been entered into. That 
is directly contradicted in Fitzh. Abr., fol. 117, where a case 
is quoted from the year book, 16 Hen., iii., to the contrary, 
and it is remarkable that the very same case is quoted by 
Lord Hale, in his note to Co. Lit., 34 a. That note is in 
these words, " Post affidatumem et camalem copulam sunt quasi 
'* husband and wife, and gift by him to the wife is void ;" and he 
cites 16 Hen. iii., and the abridgment of the casein Fitzherbert, 

« Vide ante, p. 182. 
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ad hk aathoritj. So Comjn's Dig., Baron and Feme, B., has ovuv'sBBiiev, 
been cited to show that if espousals do not ensue on a contract of ^^^'j^^**^ 

marriage it is no marriage. The passage is this, " So, by a con- L. 

tract of marriage it is no marriage if a solemnization of marriage Mr. Justice 
by the Ecclesiastical Court do not ensue." But Chief Baron ^^^^^'^' 
Comyns put this merely as a semble from Bunting v. Lepingwell, 
as reported by Moore, and says, '' So, if the marriage be not 
'* conformable to the ecclesiastical law, the husband sluul haye no 
'^ right by the ecclesiastical law ; as if the marriage be in a separate 
*^ congregation^ by their Preacher, who is a layman, the husband 
" will not be entitled to administration." I shall not obserye at 
present on the case as there abstracted, further than notice the 
terms used by Chief Baron Comyns ; he says, ^' if the marriage 
*^ be not conformable to the ecclesiastical law, the husband, or the 
^' person who acquires the title of husband, shall haye no right by 
'^ the ecclesiastical law." Other authorities haye been cited to show 
that the interyention of a Priest was considered necessary in order 
to constitute marriage. Fielding's case was one of tW with 
regard to which I doubt that it established or was intended to 
es&blish any such position, or that any such (question arose in it. 
It merely proyes that long after the Reformation and the Statute 
of Uniformity, the marriage of two persons celebrated by a 
Roman Catholic Priest, according to the Roman Ritual, with 
words of present contract in the English language, was a good 
marriage, and it appears that the presence of a Priest was 
relied on by the parties as showing a yalid marriage ; but it 
appears also that the presence of a Clergyman was necessary, 
and relied on in that case, in order to support the testimony of 
witnesses of doubtful character, and to show that the contract was 
confirmed. It proyes that a marriage might be a oontract, but 
that it was usoiu to perform a ceremony in Church, according to 
the Ritual ; and Lord Ellenborough obseryes, in the case of The 
King V. The Inhabitants of Brampton, 10 East, 288 ; '' but the 
'* case of The King v. Fielding, is in point to show that a mar- 
^* riage by a Roman Catholic Priest, (before the Marriage Act) was 
^^ effectual, for this purpose. That was a marriage in England, by a 
** Roman Catholic iViest, in the year 170^, before the Marriage 
" Act ; and upon eyidence that the prisoner in answer to the 
*^ question, whether he would have the woman for his wedded 
wife, sud that he w-ould ; and that the woman answered affir- 
matively to the question put to her, whether she would haye 
'' Mr. Fielding for her husband. Mr. Justice Powell upon a 
'' question of felony, considered it as a marriage contracted per 
^^ verba de pr€B$enti" That is the commentary of Lord Ellen- 
borough, on that ease; In like manner. Lord Holt, in Jesson v. 
Collins, obseryed, that if that case had really been discussed it 
would haye been held, according to the circumstances of the case, 
that the contract was yalid. It is not necessary to obserye upon 
that now, but, howeyer, such were the obseryations of Lord 
Eilenboroi^h on that case. It may be conyenient here to adyert 
to the case of Scrimahire v. Scrimahire, which was also cited for 
tfa0 same purposo^'to shg^vrthat a oontraot per verba deprteeetUi 
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Ovu]r*iBBiioH, is not sufficient to constitute marriage. That was the case of a 

^'*1w2''^^ marriage celebrated by a Roman Catholic Clergyman, between 
L two members of the Established Church ; and there Sir Edward 

Mr. :^™^oe Simpson appears to have considered that it was altoeether void. 

mmtr* He says, tae general questions are two, " whether there be full 

''and legal proof that the parties did mutually, freely, and 
*' voluntarily celebrate marriage in such a manner as the 
, *^ laws of this country would deem to constitute marriage if there 

*' was nothing else in the case but a question on the £em^ of 
'* marriage ; secondly, whether if the fact of the marriage should 
*' be proved, this marriage can, by the laws of this country, be 
effectuated and pronounced to be good, being solemnized in 
France, where by law it is null and void to ^ intents and 
purposes." And further on he says, '' It is to be observed that 
'* this marriage was performed by a Romish Priest according to 
** the Romish Ritual, the Romish Church acknowledges several 
'' Orders ; though Bishops, Priests, and Deacons, corresponding 
" to those Orders in the Church at Rome, are only allowed by us," 
&c. And then he says, '' Upon what reason or foundation then, 
*' should a contract of marriage, entered into by the intervention 
" of a Popish Priest, not in the form prescribed by law, be deemed 
'* a legal marriage in this country, more than any other contract 
'* that is considered by the canon law as ipsum matrimoniumV* 
Then he goes on to observe that a doubt existed on this subject. I 
may as well advert hereto the provisions of 3 Jac. i., c. 5, s. 13. 
It IS an English Act of Parliament, which appears tome directly 
to contradict the opinion pronounced in that case by Sir Edward 
Simpson, as to the effect of a marriage celebrated by a Roman 
CathoUc Priest, according to the Roman Catholic Ritual in Eng- 
land. That section recites, '^ and for that Popish recusants are 
'^ not usually married, nor their, children christened, nor them- 
'' selves buried, according to the law of the Church of England ; 
^' but the same are done superstitiously by Popish persons in 
'' secret, whereby the days of their marriages, births, and fnne- 
** rals cannot be certainly known. Be it further enacted by the 
" authority of the present Parliament, that every man being or 
" which shall be a Popish recusant convicted, and who ahau be 
*' hereafter married otnerwise than in some open Church or Cha- 
'' pel, and otherwise than according to the orders of the Church 
*' of England, by a Minister lawfully authorized, shall be utterly 
'' disabled and excluded to have any estate or freehold to any 
'' the lands, tenements, and hereditaments of his wife, as tenant 
" by the curtesy of England." Does it declare the marriage null 
and void ? No. But the nusband is disabled from having an estate 
of freehold in the lands of the wife ; the section goes on, ''and 
^* eYerj woman being or which shall be a Popish recusant con* 
'' victed, and who slmll be hereafter married m other form than 
** as aforesaid, shall be utterly excluded and disabled, not only 
'< to claim any dower or inheritance of her husband whereof she 
*' may be endowable, or any jointure of the lands or heredita- 
'< ments of her husband or any of his ancestors, but also her wi- 
'* dow's estate and frank-bank in any customary lands," Ac, 
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dearly demonstrating that but for thi? Act of Parliament on Qvsm'tBBvoM, 
radi a marriage, the husband would be entitled to curtesy and 'MtHsf ^«nn, 
tiie wife to dower, and that they were husband and wife. The ^^' 

mischief is recited that the days of their marriages, births, and Mr. Jattiee 
burials, could not be certainly known : not that the parties ]^^*'' ^"^?" 
were hying in concubinage or not in a state of marriaee. 
The marriage is plainly considered as a le^timate and yidid 
marriage, the parties were husband and wife, and by reason 
thereof entitled the one to curtesy the other to dower, and of 
course the children were legitimate. Smith v. Maxwell, as also 
Bex V. The Inhabitants of Bathwick, haye been reUed on and 
yery justly obseryed upon, to show that if there be a contract per 
verba de prasenti, without the interyention of a Priest it was 
enough/jThe argument in that latter case and the ground on which 
it was put was unnecessary. Some obseryations were certainly 
made, but the <]^uestion was not raised, nor was there a decision 
on the point in either case. It was not raised,and it was not neces- 
sary hj reason of the facts and circumstances of the case to raise or 
decide it. The case in Siderfin (Tarry v. Browne) does not appear 
to me to deserye any more obseryation ; and it is remarkable that 
in the course of the argument in the case of Sir R. Paine, though 
T wisden contradicts the opinion, and was of opinion that until the 
first marriage was solemnized, the parties did not become perfect 
baron and feme; stUl his obseryations hardly apply in that 
case, for the Spiritual Court adjudges that the man and woman 
were husband and wife, and that the marriage was nuU. The 
Statute of 17 and 18 Car. ii., c. 3, has been referred to and 
relied on, as demonstrating also the necessity of the interyention 
of a Priest, and that the marriage contract was not a marriage. 
That Statute confirmed the marriages under the Ordinances of 
Cromwell. The frame of the Statute is remarkable. It refers in 
terms to the later Ordinances of 1663, which ordained marriage 
to be before a Justice of the Peace. It does use expressions large 
enough to embrace all cases ; but it does not appear to me to haye 
the weight and effect ascribed to it. It does not declare that other 
wise su^marria^es would haye been null andyoid; but the Statute 
itself says that it was enacted for the purpose of preyenting all 
doubts and questions which might arise. The Act of Uniformity 
had prescribed a form in the Church Ritual which the Ordinance 
of 1644 was intended to supersede, and many might haye had 
scruples on the subject, founded on the ancient authorities which 
haye been referred to, and questions migh haye been raised as 
to the right of dower and heirship. Thus, to preyent all doubt 
and question which might arise, the Act was passed. But one of 
these Ordinances, that of 1644, is yery well deserying of consi* 
deration, as the declaration of seyeral yery learned men, and 
lawyers of great renutation — *' That though it was expedient, 
'' it was not essential, to haye a reUgious ceremony attendant 
*< on marriage." I haye not the terms of the introductory pas- 
sage, but the substance of it is, that marriage is a ciyil contract, 
not confined to any place, and that notwithstanding this, yet 
they judge it expedient that those who marry shoula marry in 
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QvBwi'iBvroH, the Lord, and that a Minister should attend to giye bb 
^'^'^1^42^'^' blessing on the occasion. The Irish Statute foribidding tba 

L celebration of marriage between Roman Gatholics and Prote»- 

Mr. J^i<^ tants by Koman Catholic Priests, under severe punishment and 
10^^' ^^' penalties, has been reUed on with the same view. It has been 

argued that if a contract was a marriage without the interven- 
tion of a Priest, why was the Statute passed, and the Priest 
subjected to such heavy punishment ? It may be said, in answer, 
that many Statutes have been passed on notions of the law which 
were not quite accurate. According to Sir Edward Simpson, 
these marriages were void, and there was no necessity for a 
Statute if the marriage had been celebrated aoccnrding to their 
own Ritual. It has been relied on with great force and stria* 
eency by the prisoner's Gounsd, that the general impression was 
m support of their view — that the marriage by a Priest was 
indissoluUe, and the authority of Sir Dudly Ryder was alluded 
to to show that the notion prevailed that when a marriage was 
celebrated by a Clergyman it could not be annulled; and an 
impression of that sort might have prevailed. Persons contract- 
ing, or wishing to contract clandestine marriases might have 
taken care to perfect them by what was deemed an indissolnble 
bond, and one which would be more binding on the consdence. 
But it appears to me to be too large, an inference to draw 
firom that Statute ; and if the enactment of it furnishes such an 
inference, the repeal of it, as reg^ds the punishment^ may 
denote a contrary opinion of the Legislature. The case of. Weld 
V. Chamberlain, 2 Shower, 300, has been relied on. That case 
was this — on a trial before Pemberton, C. J., on an issue of 
marriage or no marriage, the evidence was — ''A man having 
taken Orders accordin^tothe Church of England informer times, 
and -ejected in 1663, did contract in these words — ' I, A B, take 
** * thee, B C, for my espoused, betrothed, wedded wife, and 
** * will be thy espoused, betrothed, and wedded husband until 
** ' death.' The Parson speaking these words, the man repeat- 
'* ing them after him, and the woman the like mutatis mutandis, 
** and no ring, according to' the Common Prayer Book, but 
** a cohabitation as man and wife for ten years afterwards." The 
Chief Justice inclined to think this a good marriage, though 
not celebrated according to the Ritual of the Churdi of England, 
nor was there any blessing pronounced, but the parties rej^ted 
the words of the ceremony after the Priest. That is the 
whole of the case, which does not appear to me to have decided 
anything, one way or the other, upon the question now in dis- 
cussion. The opinion of Vaughan, C. J., in Holder 9» Didceson» 
1 Freem., 95, is also relied on. The other Judges appear tb 
have given no opinion at all on the matter rehed on. They 
differed from him. He was wrong in hiei Judgment on man^ 
of the questions, and was overruled by the three Judges of his 
own Court, and their Judgm^st was affirmed on a writ of error 
to the King's Bench. That is the amount of the case. He 
stated, as an argument to support an opinion not founded in 
law/l^ notion t£at the aietual {Hreaeaeecf a Priest waaiieceBwry 
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to coiistitute marriage. Then the case of Haydon v. Goulds o«^««*»b»woh, 
1 Salk., 119, is relied on. That case was relied on and ^ll^' 
quoted by Chief Baron Comyns. It is a very important case, — -— 
and bears more directly on the question in discussion than any p^,;rt^?f j^j-, 
other that has been cited on that side of the question. [His ment. 
Lordship here read the whole case.] Now, Chief Baron 
Comyns abstracts this case. He uses the terms which I hayo 
before referred to — '' If the marriage be not conformable to the 
'^ ecclesiastioal law, the husband snail have no right by the 
" ecclefidastical law, as if the marriage be in a separate congregation 
*' by their Preacher, who is a layman, the husband will i^pt bo 
'^ entitled to administration/' It. is not to be supposed that. if. h^ 
had considered it no marriage, he would have made these obser- 
yations* But he treats it as a marriage, and treats the man as 
husband, and puts it thus — '' Yet where there is a marriage^ in 
"fact only, the wife or her children who were not in fault, may 
<« be entitled to a temporal right." * How I As wife and as legi« 
timate offspring ; and Bishop Gibson, in abstracting the case in 
his Codex, appears to consider it a yalid marriage, so far as the 
wife and children are concerned. He has abstracted the laitter 
part of it, in which the marriage is stated not to be a mere nuU 
uty. I. think it is Gibson's Cod., 815, where he clearly treats it 
as a marriage, and not a nuUity, though irregular. Such must 
also be understood to be the meaning of the passa^ in Browne's 
ecclesiastical law, not that the common law requires such inter- 
yention — and that appears by a decision in the Ecclesiastical Court 
in England, which is mentioned in " Simpson's Repertorium," 
where in 1742 a similar proceeding was taken to reyerse letters 
of administration. Daw v. Tanner, is the name of the case. 
Administration had been granted to the wife, and the Court re- 
fused to reverse it ; and she had a decree though she claimed 
administration on a marriage celebrated by a layman. I have 
been favoured with a short note of that case. It is taken 
from a work in five volumes in manuscript in the Court of Can- 
terbury ; it remains there, and this is merely a short note of the 
case. This case is supported by the authority of the latter part 
of Haydon t?. Gould; that though the husband shall not derive 
benefit from the ecclesiastical law unless he has complied with the 
rulos of it, still, the wife, who is an innocent party, will be en- 
titled to it. This is only a short note of the case, and of course, 
without all the facts of the case, it cannot be entitled to the same 
weight as if we had the arguments and the particulars of the case 
clearly before us. Scrimshire v. Scrimshire, I have already ob- 
served upon. Counsel for the prosecution have contended that 
these are valid marriages ; that they are present contracts, 
which at common law constituted marriage, though they might 
not confer the right to dower, or inheritance, or community of 
goods ; further, that they were solemnized before Ministers of 
religion, and therefore tbyat they are good and valid ; and fur- 
ther, that these Ministeni were Ministers in Holy Orders, 

• Oomya*! Dig;, Bar and Ftnw, B. 1, toI. % p. 213. 
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Qmoni'iBBvoH, though not Episoopally ordained^ and they have relied on tiie 
^^^ISiz"^ case in the Year-book, 9th Hen. v., Co, Lit., 34 a., upon the 

effect of affiance and spousals, and the passage in Swinburne, 75, 

Mr. J^<» — " When the parties do contract spousals by word of present 
mSt!" " *™® 5 *"*» I ^^^ tl*®® to be my wife, or I hold thee for my 

*^ wife, or thou art my wife, or I consent mito thee as my wife, 
** or I commend thee for my wife ; by these kind of words, 
'* (being uttered by either party), are contracted spousals 
'^ de prasenti; which kind of spousieds, (as I have often foretold), 
''are in truth and substance very matrimony indissoluble,") 
— and it has been contended that the contract makes very 
marriage, though not of the same effect, as a perfectly solem- 
nized marriage. Several of the ancient constitutions have been 
referred to, and two of them are to be found in Gibson's Codex ; 
one is a constitution of Walter Reynolds,.Archbishop of Canter* 
bury in 1322, p. 415, and another is that of Thomas Boureher, 
who was also Archbishop of Canterbury in 1453. They direct 
the Clergy to be enjomed to warn persons of both sexes in 
pledging themselres de matrinuma cantrahendo, and further 
to warn them ne ccnirahwU matrmomvm^ but in the presence of 
three witnesses at the least. One would infer from that, that 
marriage might be contracted without the intervention of a 
Priest ; for if it could not, the injunction would not be giren 
merely not to contract except in the presence of witnesses, 
but it would be that they should not contract matrimony but 
in the presence and with the sanction and intervention of a person 
in Holy Orders. The case of Wickam v. Enfield, Pro. Car., 
351, has been referred to ; that does go to show that clandestine 
marria^^es were sufficient to entitle the wife to dower, but the 
particulars of that marriage are not disclosed in the case, or how 
it was questionable, and therefore it may perhaps not be con- 
fiidered as an authority very direct on the point ; but authorities 
were referred to in Comyn's Digest, where he lays it down, 
that by the conunon law, marriage was contracted, if there was a 
contract per verba de prtBsentiy and that was a true marriage ; 
and then he goes on to say, '^ So by the common law, if it be a 
'' contract per verba de prcBsenti^ it is a marriage without consum- 
'' mation ; " and then he says, that ''by the common law, till the 
'' marriage be solemnized, the wife cannot be endowed ad ostium 
'* ecclesicB, and that the usual pleading of a marriage is per Pres^ 
"byterum sacris ardimbus canstitutum.'* The authorities and 
precedents referred to in Rastal's and other entries show, that 
although that was the usual, it certainly was not the universal 
form 01 pleading. There is a book which I do not refer to as a 
book of authority, it was published in 1725, and seems some- 
thing like the " Woman's Lawyer," it is called ''Readings on the 
" Statute Law," it says a ^eat deal on both sides ; but it states, 
perhaps as the popular opmion of the day, vol. iv., p. 192, that 
*' marriage, or the conjunction of one man and one woman in a con- 
" stant society, and agreement to live together, (till the contract 
" is dissolved bv breach of faith, or some notorious mis-behaviour, 
" destructive of the ends for which it was intended) was evidently 
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" the instituiioii of Heayen» if we giye any credit to the Scrip* Qvna*sBxvai» 
" tureSy and nothing more is requisite to a complete marriage, ^''***{Si J***^ 

'^ eyen by the lavs of England, than a full, free, and mutual 

'' consent, between parties not disabled to enter into that state ^- JustUe 
by their near relation to each other, infancy, pre-contract, or meST' "^' 
impotency/' Accordihg to that book nothing more is requisite 
to complete a marriage wan the full, free, and mutual consent 
between the parties, if there be no disability or no impediment 
arising from near relationship, infancy, pre-contract, or impotency. 
And tnen the author obseryes on the effect of a pre-contract on 
a subsequent marriage. In 1 Bl. C, 433, it is said '* Our law 
" considers marriage in no other li^ht than a ciyil contract, the 
^* holiness of the matrimonial state is left entirely to the ecclesi- 
^* astical law, the Temporal Courts not haying jurisdiction to con- 
'' sider unlawful marriage as a sin, but merely as a ciyil incon- 
*< yenience ; " and then, page 439, he says, '^ The parties must not 
*' only be willing and able to ccmtract, but actually must contract 
<< themselyes in due form of law, to make it a good civil marriage. 
'* Any contract made per verba de presently or in words of me 
^* present tense, and in case of cohabitation per verba defuturoy 
*' also, between persons able to contract, was before the late Act 
«' deemed a yalid marriage to many purposes, and the parties 
might be compelled in the Spiritual Courts to celebrate it 
hi facie eedesue, but these y erbal contracts are now of no force to 
compel a future marriage." And he then goes on to obserye on 
the effect of Ihe Marriage Act. In Storey's Conflict of Laws, 
page 100, the same doctrme is laid down ; he says, '' Marriage 
'^ is treated by all ciyilized nations as a peculiar and favoured 
*^ contract ; it is in its origin a contract of national law, it may 
" exist between two individuals of different sexes, although no 
*' third person existed in the world, as happened in the case of 
*^ the common ancestors of mankind; it is the parent and not the 
*' child of society, principium urbis et quasi seminarium reipubliccs. 
'* In civil society it becomes a civil contract regulated and pre* 
** scribed by law and endowed with civil consequences. The 
^* most civilized countries acting under a sense of the force of 
''^sacred obligations, it has had the sanction of religion super- 
'* added ; it men becomes a religious as well as a natural and 
civil contract, for it is a great mistake to suppose, that because 
it is the one therefore it may not likewise be the other. The 
common law of England, (and the like law exists in America,) 
'' considers marriage m no other light than as a civil contract. 
*^ The holiness of me matrimonial state is left entirely to eccle- 
*' siastical and religious scrutiny. In the Catholic and in some 
'* of the Protestant countries in Europe, it is treated as a sacra- 
'* ment." So in the work of another American, also a work of 
considerable weight and authority ; Kent's Com., vol. 2, p. 86, 
" No peculiar ceremonies are requisite by tiie common law to the 
** valid celebration of the marriage ; the consent of the parties is 
^' all that is required, and as marriage is said to be a contract 
^^jyre genJtiumy that consent is all that is required by natural or 
''public law. The Roman lawyers strongly inculcated the 
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Qonii*t»Mt»i, « doctrine that the very foundation and esaenee of the contraot 

^^^2^"^ " consisted in consent freely given by parties competent to con- 

L " tract. ' Nihil proderit signasse tabulas^ si mentem matrinumu 

Mr. J^ce « « fwnftdsse canstabit, nuptias turn cancubUus sed consensus facit* 

^eniB> ladg^ (( ipj^j^ .^ ^^^ language equally of the common and canon law, 

*^ and of common reason." The same doctrine is laid down bj 
Holt, G. J., in Jesson v. Collins, 6 Mod., 155, '' If a contract 
" be per verba de prcesenti it amounts to an actual marriage, which 
"" the very parties themselves cannot dissolve by release. i>r other 
" mutual agreement ; for it is as much a marriage in the sight 
** of God as if it had been in facie ecclesia, with this difference 
'* that if they cohabit before marriage in fade ecdesuB; they are 
'^ for that punishable by ecclesiastical censures, and if after such 
" contract either of them lies with another, they will punish such 
" offender as an adulterer.'' "Qtus omnia tota cwria concessit/* 
so that this is a Judgment or opinion of the whole Court It was 
an application for a prohibition, and they were giving their reasons 
for declining to grant it, and it is there stated mat such a contract 
amounts to actual marrii^ ; and it is ther« stated, as the opinion of 
Holt and the other members of the Court, that the parties to such 
a contract may live together without sin, and cannot transgress 
with another without being guilty of adultery, which appears to 
me to go the full length of showing that this was a valid marriage. 
Wigmore's Case, 2 Salk., 438, lays down the same doctrine. 
Then the case of AUeyne and wife v. Grey, which is reported in 
2 Salk., 437, and also m 1 Shower, 50, andComberbach, 131 ; if ^ 
is the same case in both, because in the one it is stated to be aa 
action of debt brought by husband and wife upon a bond which 
of course mi^ht have been passed to the wife, dum sola and in 
which both joined in the action and then the marriage was dis* 
puted. In Salkeld it is thus, '^ In debt on a bond the Defendant 
'* pleaded ne unques accoupU in loyal matrimottiey Plaintiff de- 
*' murred and had Judgment ; for it alters the trial, instead of 
" trying per pais it puts tne triid on a certificate from the Ordinary 
'* and secondly it admits a marriage but denies the legality of it, 
^* whereas a marriage de facto is sufficient, and whether legal or 
" not legal is no wise material," that is, the relation of husband 
and wife subsists, and the parties can recover in the character 
of a husband and wife a debt due to the wife dvm sola. The 
case of Allen v. Grey, as reported in Comberbach, is, ^' trespass 
for taking his wife ; the Defendant pleads ne ungues accouple 
in loyal marriage and the plea was Skdjud^ed ill, and a respond 
*' deat ouster awarded, because a marriage m fact is sufficient to 
** maintain this action, but per Holt, a plea that they were not 
'^ married or not covert in marriage would be good." So Lord 
Mansfield whose opinions and argument or supposed speeches in 
the House of Commons have been cited and much rehed on, in 
order to show what his opinion of the law was, in Morton v. 
Fenn, 3 Doug., 211, expressly stated his opinion to be that before 
the Marriage Act a promise to marry cum copula^ constituted 
^sum matrimomum. That I think is much more to be relied 
on than tiie passage from the report of the Padiamentary 
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debates ; and it is very well observed in Evans v. Mannion, in qvuv'sbmoh. 
Wilmot's cases, where the case of Rex t;. Larwood is substanti- ^'^^^^^P^^ 

ally overruled, that speeches in Parliament are not much to L 

be relied on, or observations made in bringing in bills and passing Ms. J«*y« 
them. The next authority cited is the great and important au- ^^^ ' °^" 
thority so often quoted with approbation, the opinion of Sir 
William Scott, in Dalrymple v. DsJrymple. His eminence as a 
Jud^ is too well known to permit of any observations on it; 
his long experience and perfect familiarity with the marriage 
law of England, and his extensive learning entitle whatever feU 
from him to all the respect it has received, and more it could not. 
He distinctly lays down, that by the common law of England 
a contract per verba de prasenti constituted marriage : and he says 
that the canon law was the basis of the common ulw of England. 
It haB been observed that it was a Judgment given in a Scotch 
ease. No doubt it was. But it was the Judgment of the Judge 
of an English Court, who could not but be more familiar perhaps 
than any other person with what the law of England was, and 
who, though he stated this opinion unnecessarily and uncalled 
for, yet stoted it as an opinion very carefully considered, and 
formed with deliberation. In that case, in giving Judgment, Sir 
Wilfiam Scott refers to the case of Fitzmaurice v. Fitzmauricei 
upon which he relies. I have obtained a copy of the Judgment 
in that case, and it is not a Judgment that the marriage was 
a perfect marriage. It is short of complying with the prayer of 
the libel, which prayed that it should be decreed to be a perfect 
marriage ; but it is the decree of tho Court of Delegates, of 
which Uhief Baron Comyns was one, that those parties had, per 
verba de pr<Bsenti, entered into a matrimonial and sponsalitie con- 
tract, which the^ consummated by carnal copulation. Then 
there is the opimon of Lord Kenyon, C. J., in Reid v. Passer ; 
1 Peake, 303, where he says that in one sense he thinks, 
though he would not speak, meaning to be bound, that an agree- 
ment of marriage between two parties per verba de pnesenti was 
^um matrimonium ; he certainly qualifies his observations, and it 
was a case at NinPtitu. Then we have the opinion of Lord Ellen- 
borough in 10 East, 288, which I have already referred to, as ob- 
serving on the case of Rex v. Fielding. There was in that cafie the 
intervention of a Priest, but that is not the ground, as appears 
to me, on which Lord Ellenborough puts the question. He 
says, *' Now, certainly, a contract of marriage per verba de 
** prtBsenti would have bound the parties before that Act (the 
*' Marriage Act), and this appears to have been per verba de 
** prtsesenti, and to have been celebrated by a Priest — ^that is, by 
** one who publicly assumed the office of a Priest, and appearea 
'' habited as such." Then Lord Eldon, in M'Adiun o. Walker, 
1 Dow., 175, expressly adopted the language of Lord Stowell, 
in Dabymple v. Dalrymple, and states tiiat as his own opinion, 
not as quoting it, but he states it as his own view of the 
law. The next is the opinion of Gibbs, C. J., in Lautour v. 
Teesdale, a case which was fully argued. It came from Chan- 
Mry for tile opinion of the Coorti aad wm -arga^by the 
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OvsBv'tBncM, most eminent Counsel of the day, and in that case Sir Vicarjr 
^^***j^|''*^ Gibbs distinctly lays it down as his own opinion that a contract 

L per verba de prcBsenti constituted ipsum matrimonium. He was a 

Mr. Joitica most acuto, learned, and experienced Judge. I do not know 
wSl* *^* there ever sat on the bench a man of more accurate and 

exact mind and understanding, and he, in that important case, 
distinctly lays down this as the law of the land. Lord Tenter- 
den, in the case of Beere v. Ward, states it also as his opinion, 
though he does not stateit, perhaps, in the same decided manner 
and it was at Nisi Prius that the cajse was tried before him. It 
was afterwards brought before Lord Eldon on motion for a new 
trial, and objections were made to the law as stated by the Chief 
Justice. Upon that occasion Lord Eldon did not pronounce any 
opinion. He stated that if it was a mere question of law, he 
should of course send it as a case to a Court of law to decide, but 
he does not, in the slightest degree, throw any doubt or blemishbn 
the opinion pronounced by Lord Tenterden, and eyentually ne 
determined to send it to a new trial, and to have it tried at bar, when 
the fSEu;ts and the law might fairly be determined. So that I think 
this case merely shows the opinion of Lord Tenterden on the 
subject, and that Lord Eldon may be considered as having 
pronounced none on the question on that occasion. In Lau- 
tour V. Teesdale, there was, as has been observed, a ceremony 
performed ; but Chief Justice Gibbs says, — " In this case a cere- 
mony was performed, the regularity of which it is unnecessary 
to discuss, because it was followed by cohabitation ; all that is 
required, therefore, by the canon law, has been amply satisfied. 
*^ Indeed, this was admitted on the part of the Defendants, and 
** the ground on which they rested was, that this case was 
** excepted from the general rule by the regulations of the place,*' 
(the marriage took place at Madras.) And ne concludes his Judg- 
ment thus : — '* It follows, from what I have stated, that this was 
*' a legal marriage, since it was a marriage between British sub- 
^' jects, celebrated in a British settlement, according to the laws 
'* of this country, as they existed before the Marriage Act ; and 
** which, if it had been celebrated here before that Statute, would 
" have been valid." He does not appear to me to have relied 
on the circumstance of the intervention of the Priest at all. He 
relies on the Judgment of Sir William Scott, in the case of 
Dalrvmple v, Dalrymple, which he considered had cleared the 
case he was to decide on of all difficulty which might at a former 
time have belonged to it. So that here we have concurring on 
this proposition. Lord Holt, Chief Baron Comyns, Sir WiUuam 
Scott, Lord Mansfield, Lord Kenyon, Lord Ellenborough, Lord 
Eldon, Sir Vicary Gibbs, and Lord Tenterden. How all these 
great men could have fallen into this error, and adopted this 
opinion, if error it be, it is very difficult to imagine. It 
appears incontrovertible that such a contract was indissoluble 
at common law — ^that it could not be released — ^that it bound 
the parties during their lives — that their cohabitation was 
lawful, and not fornication — ^that a breach of the vow by 
either with another was adultery, and in this important 
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respect the vmcultanjidei was good and was yalid. If it even be Qimmi'tBBvos 
clear that it was not accompanied with the ordinary consequences ^rmttyTtrm^ 

relating to property, that a right to dower was not acquired, L 

that a right to inherit was not acquired, that community of goods Mr. Jnstioe 
did not take place, or a right to administration would not be mfStT'^'*' 
acquired, neither of which two latter propositions am I disposed 
to admit, because I think Allen v. Grey shows that community 
of goods does take place, and in the case I have referred in of 
Daw V. Tanner, the wife would be entitled to administration ; 
still. I find in 1 Hag., 231, that a marriage may be good indepen- 
dently of these considerations of property, and that the vinculum 
Jidei may well subsbt without them. That is the opinion of Sir 
JohnNicholl, in Lindo v. Belisario., 1 Hag., 216. He says, '*The 
'' contract thus formed in a state of nature, is adopted as a con- 
'' tract of the greatest importance in civil institutions, and it is 
'^ diarged with a vast variety of obligations, merely civil rights of 
" property are attached to it on very different principles indifferent 
"countries. In some there is ca9i»ittmib &07u>rum. In some each 
'' retain their separate property. By our law it is vested in the 
'^ husband. Marriage may be good independent of any consi- 
" derations of property, and the vinculum Jidei may well subsist 
" without them," and the passage in Gibson, 416, seems strongly 
to import that matrimony might be contracted in the absence of the 
Priest, and the Canon of 1605 referred to in the argument by one 
of the learned Counsel for the prisoner appears to me rather to sus- 
tain than contradict the position. [His Lordship here read the 
Canon.] Still treating it as a marriage, irregular and punish- 
able by ecclesiastical censure. It is not a binding Canon, but it 
shows the opinion of the Ecclesiastics themselves, as to what the 
effect of marriage was ; and there is a ease referred to on that sub- 
ject, that of Do wlingt?. Constable, Ir. T. R., 259. It is not very 
much to be relied on, but it appears the opinion of Lord Avon- 
more was, that there was a marriage in fact in that case solemnized 
by a person not in Holy Orders, and he treated it as a marriage. 
The case went off, and it is not to be relied on as an absolute 
decision on the question, however, the opinion there expressed 
seems to be strongly supported by Hawke v. Corri, 2 Hae., 228, 
and the Judges on that occasion, seemed to consider, notwithstand- 
ing the Marriage Act, that the same conclusion would have been 
come to in England. The 68 Geo. iii., c. 81, s. 3, follows the 13th 
section of 26 Ueo. ii., c. 33, (the English Marriage Act,) and that 
section, it is said, must be taken to have annulled all such con- 
tracts, or to have declared that they were not marriages. It is 
answered that if the contrary was the law, and that a contract 
was deemed to be a marriage, the Legislature would not have 
left the work imperfect, and would have made the contract void. 
That result of the Statute was to deprive the parties of the 
power of carrying the contract into effect, by compelling a 
solemnization in the Ecclesiastical Court. But I cannot bring 
myself to think that the section proves the avoidance of 
the contract, and that because no suit is to be instituted to 
compel solemnization, that thereby the contract is annulled. 
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llQHB*sBBveK, The remedy ii taken away, but what reason is iiiere to sop- 
THnityjnBrm, pQg^ jj^i thjg contract, a contract of the character which I 
haye described it, indissoluble, rendering the cohabitation of 
the persons haying entered into it, deyoid of sin, subject 
ing either of them to punishment for adultery would be annulled 
and made yoid, in consequence of a particular right attaching to it^ 
or growing out of it being barred. It is familiar to eyery bodv, 
that in many instances the remedy is barred, but the rigut 
remains, and what is there in this Statute to depart from the 
ordinary rules of construction, and to extend the words of the 
Statute beyond their legitimate meaning. With eyer^ respect 
and deference for those wno entertain the contrary opimon, I feel 
great difficulty in adopting it. I cannot see why, if the Legislature 
mtended to annul the contract, they did not do so, in express terms 
and I cannot, by reference, adopt a construction wnidi would 
dissolye that solemn qontract under which parties had chosen to 
liye, and under which the law says they may liye free from 
sin, though they may not thereby acquire the rights of property. 
The argument that since the Act of Uniformity, any marriage 
is yoid unless celebrated by a Clergyman, and according to the 
Kitual prescribed in the Rubrick, as laid down in Scrimshire v, 
Scrimshire, appears to me untenable, upon the ground which I 
haye already adyerted to, and the inference to he drawn from 
the Statute referred to, it also appears to me to be inconsistent 
with the yalidity of Jewish and Quaker marriages, and the case 
which I haye before referred to,, and the Statute, show that a 
marriage solemnized after the Act of Uniformity, according to 
the Roman Catholic Ritual, by a Roman Catholic Priest was 
binding, although as obseryed in 3 Phil., 295, Roman Cathohcs 
are persons who are more widely separated from the Churdi 
than Protestant Dissenters, and if it be common law* that a 
marriage celebrated between Roman Cathohcs, by a condemned 
and prohibited Ritual, and according to Fielding's case, be- 
tween members of the Established Church, is yalid, it is 
difficult to come to the conclusion that a marriage by a 
Presbyterian Minister or Dissenting Clergyman would be 
yoid. There are two yery important Statutes bearing on 
this question, relating to marriages in Newfoundland. It 
had been considered by some that none but Priests in Holy 
Orders could celebrate marriage. To my understanding these 
Statutes proye decidedly the reyerse. The first is the 57 Geo. 
iii., c. 51, it is intituled " an Act to regulate the celebration of 
*^ marriages in Newfoundland," and recites '*' that a doubt existed 
'^ whether the law of England requiring religious ceremonies a 
" the celebration of marriage contracts be in force in Newfound- 
'^ land." Thus the preamble expresses a doubt as to the law ef 
England, which it appears to describe as requiring a rdigious 
ceremony in the celebration of marriage. Whether that i^erf 
to the common law of England, or to tne law of Enff land as then 
established by the Marriage Act, does not distincfly or plainly 
apprar,biitif itmeansby the common lawof England that a Priest 
in 'Holy^ Orders-is necessary to perfect a yahd mutmg^ conljnMt^ 
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the provisions of this Statute and the Statute repealing it are Ovm'ftBnrov. 
extraordinary and difficult to reconcile. It then states great ^^^^^'^^ 

inconveniences and irregularities may arise if these doubts shall L 

continue to prevail, and enacts, not declares, " that from and after Mr. Ja^ioe 
1st January, 1818, all marriages had in Newfoundland shall be mentT' 
celebrated by persons in Holy Orders," thus introducing a 
new Enactment and law ; because if by common law a Priest in 
Orders was required to constitute marriage, this Act was not 
required, for the common law, as has been observed over and 
over again, follows the King's subjects to the Colonies ; it then 
enacts, " that all marriages which shall be contracted or cele- 
^' brated in Newfoundland contrary to this Act after the 1st day 
'^ of January in the year 1818, shall be and are hereby declared 
" to be null and void," plainly contemplating that from and after 
the passing of the Act, marriages by persons not in Holy Orders 
should not be considered valid and binding ; and showing thereby 
that the presence of persons in Holy Orders was not before the 
Act deemed essential. It, sec. 2, enacts that nothing contained 
in the Act '^ shall extend or be construed to extend to any mar- 
** riagcs that may be had under circumstances of peculiar and 
** extreme difficulty, in procuring a person in Holy Orders to 
** perform the celebration." And it exempts Jews and 
Quakers from the operation of the Act. The other Act in rela- 
tion to Newfoundland is the 6 Geo. iv., c. 68, it recites, that it is 
expedient that the Act 57 Geo. iii., c. 51, should be repealed, 
and further and more effectual provision made for the celebra- 
tion of marriages in Newfoundland ; and sec. 2 enacts that all 
marriages, except in the oases mentioned in the Act, shall be 
celebrated in Newfoundland by persons in Holy Orders ; sec. 2 
authorizes the Secretary of State or Governor to grant Ucenses 
to marry to persons employed as Teachers or Preachers of reli- 
gion, upon their taking certain oaths ; and by sec. 4 and 5 they 
are empowered to celebrate marriage in the presence of two wit- 
nesses, if there is a difficulty of getting to a Church or Chapel. 
It appears to me that after the Toleration Act, which removed 
the penalty for non-conformity, it must be taken that Dissenters 
were not prohibited of necessity from celebrating marriages, 
and validating them according to the forms and ceremonies of 
their respective sects and persuasions, and I think Hutchinson > 
V. Brookebank is an express authority on that point. In that case 
a prohibition was granted to restrain proceedings commenced by 
libel in the Spiritual Court against parties married in their 
own congregation for fornication, ailing that a marriage so 
celeteated was invalid, and the prohibition must have been 
granted on the principle that the penalty under the Act of Uni- 
formity being taken away, the marriage was good and valid. 
Upon the same principle I think it must be that the marriages 
of Quakers have been held yalid. In a case of ejectment in 
1661, and reported in a note tol Hag., App« 9, a marriage 
between Quakers, according to their own ceremonies, was h^d 
yalid, and in Hartford Vi Morris, Willes, C. J.r said he reool- 
leeted a case where the PUbtaff recoyered ia aa aotion-of-M^m. 
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Oinnir*iBnroM. cofi., in which it was necessary to prove an actual marriage 
7Vuu|r Tkrm, ^pon proof of a ceremony according to the opinion of the sect 
L to which he belonged, and it was decided to be a valid mar- 
Mr. Jottioe riage. The same point was ruled in the case of Dee v, Thomas, 
a^'^"^^' Moo. and Malk., 361. [His Lordship here read the case.~| 

I believe Lord Abinger and Lord Brougham were Counsel on 
opposite sides, in that case ; and it proves beyond question that a 
ceremony according to the forms of the Quakers constituted a valid 
marriage, and that the interposition of a Clergyman, is not neces- 
sary if the ceremony is celebrated before witnesses, according to 
the rites and customs of that respectable body. We find in Birt v. 
Barlow, 1st Doug., 174, Lord Mansfield stating the law thus, — 
'^ An action for criminal conversation is the only civil case where 
'* it is necessary to prove an actual marriage. In other cases, co- 
'' habitation, reputation, &c., are equally sufficient since the Mar- 
riage Act, as before. But an action for criminal conversation 
has a mixture of penal prosecution, for which reason, and be- 
** cause it might be turned to bad purposes by persons giving 
*^ the name and character of wife to women to whom they are not 
" married, it struck me in the case of Morris v. Miller, that in 
^' such an action, a marriage in fact must be proved." So by 
Dennison, J., in Woolston v. Scott, Bui. N. P., 28, a. In Ireland^ 
Dissenters have always celebrated marriage according to thdr 
own form, before their own Ministers, and there is no case 
where such a marriage has been held invalid. In the Huguenot 
Church in Dublin, where the Minister was not Episcopally 
ordained, but received Orders as a Presbyterian Minister, it has 
been the practice, as the Registry-book there shows, for die 
Ministers to celebrate marriage, not only between members of 
their own congregation, but between other persons, and none of 
these marriages have ever been called into question, or impeached. 
What I state with regard to Huguenot marriages, relates not 
only to marriages since the Dissenters' Act, but to marriages 
celebrated long previous to it, and during the early part of the bst 
century. I now come to the Statute 21 and 22 Geo. iiL, c. 25, 
which appears to me of the utmost importance in the considerar- 
tion of the case, and reaUy to leave no question upon my mind. 
It recites, *^ Whereas the removing of any doubts which may 
** have arisen concerning the validity of matrimonial contracts or 
** marriages entered into between Protestant Dissenters, and 
'* solemnized by Protestant Dissenting Ministers or Teachers, 
'* will tend to the peace and tranquillity of many Protestant 
'* Dissenters, and their families." It there uses the words *' con- 
** tracts or marriages" as synonymous terms ; and it then enacts, 
'* That all matrimonial contracts or marriages heretofore entered 
'^ into» or hereafter to be entered into, between Protestant Dis- 
" senters, and solemnized or celebrated by Protestant Dissenting 
'' Ministers or Teachers, shall be, and shall be held and taken 
" to be, good and valid, to all intents and purposes whatsoever ; 
*' and diat all parties to such marriages, and all persons deriving 
" under them, shall, in virtue of such marriages, &c., &c., be 
« deemed, adjudged, and taken as entitled to all rights and 
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'' benefits whatsoever, from under, or in consequence of such qvbv'sBmivh. 
" marriages, in like manner as all His Majesty's subjects of the '^^^^^ 

^' Estabkshed Church, and as if the same had been solemnized 1 

" by a Clergyman of the Church of Ireland ; any Law, Statute, ^^^- ?^*V 
" dustom, matter, or thing to the contrary thereof, in any wise, m«Dtr* . 
'' notwithstanding." In order that there be no doubt of the ^ 

validity and effectual binding force of a matrimonial contract, ac- 
cording to tho form in which they had been theretofore celebrated 
aad used to be celebrated, among Protestant Dissenters, in order 
that there might be no doubt of the effectual binding force and 
effect of this matrimonial contract or marriage, the Statute de- 
clares and enacts, that all such shall be, and shall be held and 
taken to be, good and valid to all intents and purposes whatever. 
It is a declaratory Act ; as . to which Acts Lord Coke, in Co« 
Lit., 290, observing upon the Statute of fraudulent conveyances, 
3 Eliz*, c. 5, sa^s, '' And it is to be observed tluit the 
'^ words of the said Act of the 13th Eliz., are be it therefore 
'' declared, ordained^ and enacted, and therefore like cases in 
'' semblcMe mischief shall be taken within the remedy of this 
** Act, by reason of this word (declared), wherebv it appeareth 
^' what the law was before the making of this Act." And in 
the same book, 290 B., observing upon the same Statute, ho 
says, '^ that by reason of this word delared, it appeareth what 
'' the law was before the making of this Act ; and in 3rd Rep. 
'' 82, Twyne's case, he says, note well this word ' declared,' m 
'' the Act of 13th Eliz., by which the Parliament expounded that 
'' this was the common law before." Now, here is a Statute for 
the purpose of removing, not a doubt that had arisen or existed, 
but any doubts that might have arisen concerning the validity 
of these marriages, and then it declares them to be good and 
valid, and enacts that they shall be held and taken to be good 
and valid to all intents and purposes. Apply the sound obser- 
vations of Lord Coke to this Statute, and must we not thereby 
consider the Parliament to be then expoundmg that this was 
the common law before, or is it so contradictory to what appears 
to be the state of the law, or so inconsistent with the opinions 
of great Judges on the subject, that we are thereby to put aside 
the sound and admitted principle and rule for the construction 
of the Statute. It declares the contracts, both theretofore and 
thereafter, entered into and solemnized to be perfect marriages, 
good and valid to all intents and purposes. It enacts that they 
shall be so deemed, held, and taken to be, perfect and legal 
marriages. This relates to marriages previous to 1779 and 
1780; how were these marriages valid? by the common law, 
which is thereby declared, and if a marriage solemnized and 
celebrated by a Minister of religion between two of the Queen 
or King's subjects, is valid by reason of the contract in the pre- 
sence of the Mmister ; if it was valid between A and B, what 
principle, or rule, or restriction, is there to warrant the Court 
m sajing it is not valid between C and D. This Statute says 
that it shall be held to be valid, that is, as having all the quality 
or binding effect of a marriage celebrated by a Clergyman of 
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Qran'sBKRCH, the Established Church, conferring all benefits, and attachmg all 

""iw^.^*"' the obligations by law, proceeding from marriage. It therefore 

— 7— follows that it was valid at law, entered into and solemnized 

^rrf^!Sdg- according to law : and if so the intervention of a Priest in Holy 

m«iit. Orders, or Episcopally ordained, is not essential to the validity 

of a marriage at common law, certainly not in the case of Dis- 
senters. Solemnization by Dissenting Ministers or Teachers, 
was essential to marriage between Dissenters, and they have 
always required bv their own rules solemnization, which is cer- 
tainly most desirable, for marriages should be entered into with 
due precaution, and solemnized in such a manner as to prevent 
early and improvident contracts of this description. Such a solem- 
nization constituted marriage between the subjects of this realm 
•being Dissenters, and if a good and valid marriage between them, 
on what principle would it not be good between two subjects 
who might have adopted the same form from convenience or from 
choice. Thus, according to my reading and construction of the 
Statute, this must be taken to be a religious form or ceremony 
of marriage, which may be adopted by any person who 
prefers to submit to this obligation, and who declares that 
he conforms to it either in express terms or by the solemn act of 
its adoption. In Rex v, Lathrope,* a marriage between a Pres- 
byterian and a person of the Established Church was celebrated 
by a Dissenting Minister, and it was held that it constituted 
marriage in a case of bigamy. The case was decided by the 
Recorder of London, and is referred to in Russell on Crimes, 
290. It appeared that the prisoner had gone to meeting once 
or more times before the marriage, but that he was a mem- 
ber of the Established Church, and the Recorder decided that it 
was a valid marriage. So in the case of Regina v, Orgill, 9 Car. 
C. P., 80. That was an indictment for bigamy ; the first mar- 
riage was celebrated by a Roman Catholic Pnest ; the prisoner 
was a Protestant, but when asked by the Priest was he a Pro- 
testant or Roman Catholic, he said he was a Roman Catholic; 
and Baron Alderson said, ^' If at the time of the second mar- 
" riage the prisoner declared himself to be a Roman Catholic, it is a 
" good marriage as against him. The law on this subject was much 
considered by the Privy Council in the case of Swift r. Swift. 
If the prisoner at the time of his marriage held himself out to 
** bo a Roman Catholic, I am decidedly of opinion that he can- 
" not now set up his protestation as a defence to this charge," 
and the prisoner was found guilty. Applying this principle, if 
the parties go before a Minister of a particular religion to enter 
into a marriage contract, and the marriage is solemnized accord- 
ing to the forms of the society to which the Minister belongs, "if 
they hold themselves out as members of that society y)r sect 
they are concluded. In Regina r. M*Enry, tried before my 
brother Crampton' at the last Downpaitrick Assizes; the same 
principle was held. The marriage there was by a Presbyterian 
Minister ; the woman was a Presbyterian and the prisoner a 
» I J .. I III — ^^— 

• 80 Tol. HaAMTd^B Pari. Deb., 464. 
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Boman Catholic ; - the prisoner told the woman that he was a ^™f '??"*'"• 
Roman Catholic, but said he would as soon be married in one nf^2.*""' 

place as the other. Now by going to the Presbyterian Minister, ;— 

and asking him to celebrate marriage, does not a person solemnly p^^rfj^f j^^r- 
hold himself out as one who had adopted that form, and wished to ment 
have the marriage solemnized according to it, as much as if he said 
in terms that he was a Presbyterian ? Can it be permitted to a 
person who does so, who goes with a woman who is a Presbyr 
terian, to a Minister of her Church, holding out to her that he 
is about to contract matrimony with her — gomg through the form 
—having it solemnized — does he not, by that act, more strongly 
than by expresswords, declare that he considers that form binding? 
and can it be permitted to him to say I did not contract 
marriage ; true, a solemn ceremony was performed according to 
the form of an ancient and venerable Church — I passed myself 
oif as her husband — she thought me honest and sincere — yet as 
before that, I belonged to such a sect — she shall not have the 
protection of the law ! This is not a question which ought to 
be considered as a matter of controversy among any sects, or 
which should be looked on in the spirit of controversy. It is a 
question vital to society. Would it be permitted to a man who 
had come forward as a witness, and been sworn in the ordinary 
form, or sworn as a Covenanter, and given false testimony, 
when accused to say, — I was not of that religion when I 
took the oath, and, therefore, I did not commit perjury ? By 
going through the solemnity, by adopting the form in that 
serious and solemn manner he declares, in terms more strong 
than any words, that he is a person who adopts and conforms 
to the rules and ceremonies of that sect or of that society. The 
case of Jones v, Robinson, 2 Phil., 285, was the case of the Jewess 
who married according to the Christian Ritual, and there the 
Judffe before whom the case came, (Sir William Scott,) 
says! "The nonage was solemnized afJr the Chri^tiaa forxni 
'' whatever her persuasion was, she conformed in this respect to 
'' the Christian religion ; so she submits to the>restrictions of that 
" form, and is bound to the consequences if she departs from 
'' them." It was ably argued that Lindo v. Belisario, 1 Hag., 
216, was an authority to show that Sir William Scott did hold 
the doctrine that a contract per verba de proisenti was not a maiv 
riage in England. That was not the question which he was 
called on to try in that case. The question discussed was, 
whether by the institutions of the Jews the marriage was valid, and 
on the institutions of the Jews, as to marriage, he held it invalid. 
The plain ^nd necessary inference from that ca^e is, that 
but for these institutions he might not have come to the 
conclusion at which he arrived. It would be more convenient 
certainly, and more consonant to principle, and would tend more 
to publicity, and to prevent clandestine marriages, if the celebra- 
tion were to take place before a Minister of the congregation to 
which one or other of the parties belonged, and it may be right 
that such should be the law ; but no such positive rule or mw 
appears to m? to. have been promulgated in Ireland. There h«3 

q2 
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QvnB'sBnoH. not been any constant uniform usage or practice on the subject^ 
^*^^T^^^ one way or the other. There has been a general usage to have 

marriage solemnized in the presence of a Minister of some religi- 

Mr. Justus ous sect or congregation, and though it is said by some that 
^OTini g- jjinpj^^ m^gt \yQ solemnized by a Clergyman in Holy Orders; 

others, and among them some of the most eminent Judges that 
ever sat in England, have been of opinion to the contrary. 
There is, therefore, in my mind, in this cajse, and in each of these 
cases, much more than mere contract or pre-contract. They 
are marriages and the terms " marriage contract" and " marriage" 
are used synonymously under the Statute which I have referred 
to. They are marriages entered into, celebrated, and solem- 
nized in the presence of, and by^ Clergymen. I can see nothing 
in the provisions of the 58 Geo. lii., c. 81, s. 3, which can have the 
effect of annulling the contract, and I never understood or considered 
that the provisions of that Act of Parliament were introduced 
for the purpose of annulling or determining the contract. Oh 
these grounds, therefore, I nold that these are marriages in fact, 
and within the protection of the Statute; that the cases are 
within the mischief which it was intended to prevent, and that 
whether it be wife or child, who seeks it, they should have the 
protection of the law. I have not adverted to Regina v. Smith, 
because that case was put on a different ground. Lemon v. 
Lemon was in the Ecclesiastical Court, and was governed by 
Haydon v. Gould, which, according to Daw v. Tanner, was also 
a decision in a Court of ecclesiastical jurisdiction. It has been 
argued with great force that Ministers of the Presbyterian 
or Scotch Church are Ministers in Holy Orders; that they 
were so considered at the time of the Reformation, and that their 
ordination was acknowledged until the Act of Uniformity pre- 
scribed Episcopal ordination ; and the Statute of 58 Geo. iii., c. 
84, appears to bear directly on this question. [His Lordship 
here read the Act.] That is a declaratory Act, and, according 
to the authority of Coke, it explains the common law. He 
shows that by the common law marriages in India were 
solemnized by Clergymen of the Scotch Church, and were 
as valid as those solemnized by Clergymen of the Estab- 
lished Church. If this was the common law in the East 
Indies as a Colony of Great Britain, the same common law 
declares the like of a marriage solemnized in Ireland by a Cler- 
gyman of the Irish Presbyterian Church, which, whether it 
be taken to be the same, or a branch of the Scotch Church, is 
directly within the principle of the Statute. It is the same in 
principle and in doctrine as the Scotch Church. Its Ministers 
are ordained in the same form and manner, and therefore the 
Statute which applies to marriages solemnized by Ministers 
of the Scotch Church, establishes the same law arising out of the 
same state of things with regard to the Irish Presbyterian 
Church, whose Ministers are ordained in precisely the same 
manner. So that, on these grounds, it appears to me difficult, if 
not impossible, to hold that those are not marriages in fact and 
dejure. These Clergymen are authorized to perform the most 
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lolemn offices, to administer the elements of the Lord's Supper ; 0«»m»'» bmm, 
and I should, therefore, require the strongest authority to the ^*^i^2?*^ 
contrary to be produced, beK>re I should hold that such a Minister — — 
cannot celebrate a marriage in Ireland. These are the grounds p^^riiJ^Jud*- 
on which I haye come to the conclusion, that in this case there mtnt. 
ought to be Judgment for thp Crown. I cannot conclude without 
stating, that though I haye come to this conclusion, and haye formed 
this fixed opinion, which I am bound to declare, I cannot but en- 
tertain the greatest dislrust of my own judgment, in coming to a 
conclusion different from that amyed at by men so superior tp 
me in eyery respect. 

MR. JUSTIOB ORAMPTON's JUDGMENT. 

C&AMPTON, J. — If my brother Perrin found it ned^ssary Mr. JwtiM 
to ex])res8 distrust in his own judgment in this important case j'^^^*' 
in which we are now called on to express our opinions seriatim^ uogiMnt 
I am sure it becomes me to express sentiments of distrust in my- 
self, at least to the same extent, and certainly after the yery 
elaborate and able Judgment which my brother Perrin has just 
deliyered, the difficulties I haye to encounter in the ease, differ- 
ing from him as I do on two important branches of this subject^ 
are not a little increased. I shall take the case only of Regina 
V. Millis, because the facts of the two cases, though not exa^y 
the same, are in substance the same. I shall mention, therefore, 
that case only. The case comes before us on a special yerdict, 
and has been remoyed by the Crown by certiorari, for the Jud^ 
ment of the Court, on a question certainly of yast importance, 
not only to the parties to the record themselyes, but to the pub- 
lic at large, and I rejoice that the question inyolyed in this 
special yerdict is raised in such a shape, as to enable the parties 
to bring the case to the highest tribunal, the House of Lords, 
for a final and satisfactory determination. This course was not 
open to the parties in the case of Regina v. Smith, which was 
lately before the twelye Judges upon a case reseryed by myself 
from the Armagh Assizes. The same facts certainly did arise in 
that case, and the same question as on this special yerdict, and the 
decision of the majority of the Judges was undoubtedly in fayour 
of the prisoner, who accordingly was discharged. But the present 
case is brought before us on a special yerdict, for the purpose 
of reyiewing that decision, and enabling the parties to take the 
case for a final determination to the House of Lords, by writ of 
error. Regina v. Smith was not relied on as an authority to 
goyern the present case, and yery properly, for howeyer I feel 
myself bound, as an indiyidual member of the Bench, to be 
ruled by that case when sitting in a Circuit Court, yet, sitting to 
pronounce Judgment in the Queen's Bench, on a case in its 
transit to the House of Lords, for a final decision, I feel that I 
am not pressed with the authority of that case. The case now 
before us has been argued with the greatest ability, zeal, and 
research, and undoubtedly if this C^urt of Justice, or any 
member of the Court arriyes at a wrong concluaion» it is not 
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OirMii.aB«80H, fo|. ^^nt of information on the part of the Counsel ooftoemedfT 
^^iilr^' The indictment is for bigamy, and the crime of bigamy is stated 

1- to- be " when a person being married doth marry another person 

c»m^n^i ** during the lifetime of the husband or wife/' The special rer- 
Jodgment. dict finds [Here his Lordship read the speeial verdict,^ the ques- 

tion for the Court is, whether at the time of the marriage wilh 
Jane Kennedy, the prisoner was a married man ; or, in other 
words, whether in Dec. 1836, Esther Graham was the wife of 
this person, within the Statute of 10th Geo. iv., e. 34. It appears 
that in 1829 the prisoner, George Miliis, who was a Protestant 
of the Established Church, was married to Esther Graham by a 
Presbyterian Minister, according to the form of the Presby- 
terian Church, that Esther Graham was not a Roman 
Catholic, but whether she was a member of the Protestant 
Church or a Dissenter ihje Jury do not find, &c. Now^ on 
these facts, it is contended by the Crown that there is a legal 
marriage between the prisoner and Esther Graham in 1829, 
and, therefore, that the second marriage in 1836 (Esther Grar 
ham being then aliye, as found by the special rerdict) was an 
offence committed against the Statute, and that the prisoner is 
guilty of bigamy. On the other hand, the prisoner's Counsel 
contend that the facts found by the special rerdiet do not estab- 
lish a legal marriage between the prisoner and Esther Graham. 
Now the Judgment of the Court must turn on the character of 
«ie ceremony in 1829 — ^there is no other marriage in question. 
If both parties in 1829 had been Presbyterians, the marriage 
would haye been good by force of the 21*^and 22 Geo. iii., c. 25. 
It would have been clearly a legal marriage, and there would have 
been no difficulty in pronouncing Judgment against the prisoner. 
A^ain, had it appeared that one party was a Presbyterian, the 
other being an Episcopalian Protestant, the question argued by 
the Attorney-General would have been whether a Presbyterian 
Clergyman is authorized by this Statute to celebrate mixed 
marriages. These questions, however, have not arisen; it is 
not found whether Esther Graham was a Protestant, or a Pro- 
testant Dissenter, but consistently with the special verdict she 
might have been a Protestant of the Established Church. I do 
not enter into the question discussed by my brother Perrin, 
Whether this Act of 21 and 22 Geo. iii., c. 25, does or does not 
establish the legality of marriages of Episcopalian Protestants 
by Presbyterian Ministers ; it is not necessary to enter now 
into that question. It may have been a good marriage, but I 
pronounce no opinion on it — ^it is not necessary. This marriage, 
therefore, of 1829, plainly can derive no aid from the Dissenters' 
Act, which in terms relates only to marriages between Dissenters, 
performed only by Dissenting Ministers and Clergymen ; there- 
fore, this case has been argued as if both parties were Episcopalian 
Protestants. Upon the argument, three propositions were in- 
sisted on for the Crown ; first, that a contract per verba deprm-^ 
sefiti, independently of, and without any religious ceremony, by 
the law of Ireland is a valid legal mai*riage. Secondly, if that 
a religions ceremony mnst be celebrated, tfate^ was a rel%ioiifl 
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ceremony of marriage in this case, solemnized by the Presbyterian QuBsn'tBEiroH, 
Minister, and that that is all that is required by law ; and, thirdly, ^"^/§i J^^' 

that if both these positions were disputed, yet a marriage de facto 1 

was proved, which was sufficient to sustain the indictment for biga- ^- Justice 
my. All these propositions were controverted by the prisoner's j^^^t.* 
Counsel, who maintained that a contract per verba de pnBMenti is no 
legal marriage, whether followed by cohabitation or not; secondly, 
tlubt a Presbyterian Minister is not in Holy Orders, and cannot 
celebraie marriage except between members of his own flock ; 
and thirdly, that there was no marriage. <;fe/acto» If any one of 
these propositions be ruled in favour of the Crown, there must be 
Judgment against the prisoner, — ^if all are ruled against the 
Crown he stands acquitted. I shall discuss the three proposi- 
tions not exactly in tb^oi^der which I have stated them. I shall 
finrt take the question whether a contract per verba depnasenti 
is a marriage; secondly, I shall inquire whether there was, a 
marria^ de faetd ; and, thirdly, I shall ascertain the diaracter 
of Presbyterian Ministers. The first question is involved in 
difficulty-and perplexity, and is one in which there must be, as 
there has been daring the argument, arrayed on oiie side, and 
on the other, a host of high authorities, — ^names entitled to the 
highest respect and veneration in the law, and if we are 
to decide the case by the authority of names, we shall 
have a difficult duty perhaps to discharge. We have great 
men named on both sides, — Vaughan, C. J., Pemberton, 
C. J., Scott, and Simpson, are claimed on the part of the 
prisoner ; — Blackstone, Scott, Eldon, Gibbs, Kenyon, and Ten- 
terden are arrayed as authorities, so far as their opinions 
go, on the part of the Crown ; however it is not by the autho- 
rity of names that the question in discussion must be decided, 
but by principles of law. The case must be decided by the 
authorities to be found in elementary writers and in text books, 
and from judicial decisions, and not by the character of Judges. 
I come then to consider, is marriage merely a civil con- 
tract which does not require the intervention of a religious 
ceremony to give it validity. As to the first question, on the 
one side it is said, that if there be a declaration of marriage 
between A and B, they are ipso facto man and wii*e by the law 
of England, as firmly as if joined in wedlock by a Clergyman of 
the Established Church. On the other side it is said, that no 
contract can constitute legal marriage, without the solemnity and 
sanction of a religious ceremony, ^iow, if we look to the answer 
to this question, whether marriage is a civil contract, in the civil 
law it is clearly answered in the affirmative. '' Consensus non concu- 
bittisfacit matrimonium^" is the well known maxim. Again, if you 
look for an answer to the question to the canon or Pontihcal 
law, before the Council of Trent, the answer is exactly the same, 
*' consensus non coneubitus fadt matrimonium" Thirdly, if you 
resolve the question by the law of Scotland, which has taken the 
canon law for its basis on this subject, the general answer would 
be, that marriage is a civil Contract, to which a religious ceremony 
may or may not be superadded at the will of the parties, and that 
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Trinity Term, & contract per verba ae prasenti or a contract per verba de pOuro, 

1842. ' followed by consummation, is to all intents and purposes a legal 

Mr justic* ^^^ complete marriage. There is a distinction, certainly, in 3ie 

Cnmpton^s civil auQ cauon law, between a clandestine and a regular mar- 

Judgment. riago ; but in the English law, a clandestine marriage means a 

marriage celebrated in secret, whether by a Clergyman or not. 
Wh^e are we to look then for an answer to this important ques- 
tion, whether a civil contract amounts, by the law of England, 
to wsum matrimamum f I say we must look for it in the hiw of 
Ireland, and when I say the law of Ireland, I do not say so in 
centra-position to the law of England as it existed before the 
Marriage Act, for I hold the common law of Ireland and of 
England to be one and the same, and that the law of marriage 
in Ireland differs from that of England, only so far as the statute 
law of both countries is different, i shall therefore on this subject 
apply myself to what was the law of England before the Marruige 
Act ; — what that was is of the more importance when we come 
to consider the view taken of it by Lord Stowell, in Dalrymple 
v. Dalrymple, and by every one of the eminent Judges, whose 
names and opinions my brother Perrin has quoted. It was 
according to them, the same as the canon law which was receiyed 
into this country, on the subject of marriage, as well as into every 
other country in Europe. But that is the very assumption which! 
dispute. Thatwehavederivedfromthecanonandthecivillawmuch, 
and that we have derived many wise and venerated rides from that 
source may be true, but England never substituted the Pontifical 
code for the ecclesiastical law, which in all our books is called '^ The 
'' King's Ecclesiastical Law." It is entirely different from the 
canon law. The King's ecclesiastical law was that by which 
the marriages in England and Ireland were regulated, and 
between the canon law and the King's ecclesiastical law, and 
between it and the law of Scotland, there exists great and im* 
portant differences, but on no subject more than on that of heir* 
ship and marriage. I may appear here to go out of m^ way, 
but this observation appears to have been me foundation for 
much of the arguments addressed by the Counsel for the 
prisoner to the Court. I shall quote some authorities in support 
of the position which I have laid down. In 5 £ep., 32 B. 
Cawdrie's case — '' If it be demanded what Canons, Coustitutions, 
^' Ordinances, Synodals provincial, are still in force within the 
'' realm ? I answer that it is resolved and enacted by authority 
*' of Parliament, that such as have been allowed by general con- 
*' sent and custom within the realm, and are not contrariant .or 
*' repugnant to the Laws, Statutes, and Customs of the realm, nor 
*' to the damage or suit of the King's prerogative royal, are 
** still in force within this realm, as the Kmg's ecclesiastical laws 
" of the same. Now, as consent and custom have allowed these 
** Canons, so, no doubt, by general consent of the whole realm, 
'' any of the same may be corrected, changed, explained, or 
'' abrogated. For example, there is a decree that all Clerks 
'* that have received any manner of Orders, greater or smaller, 
" should be exempt pro caims crimnudibus bSbre the temporal 
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" Judges. This decree never had any force in England, first, ^,1^*5£IJIJ"* 
"for fliat it was never approved and allowed of by general *^ ^^' 
*' consent within the realm ; secondly, it was against the laws of 1842. 
" the realm, as it doth appear by infinite precedents ; thirdly, c^ptSiS 
'^ it was against the prerogative and sovereignty of the King, Judgment. 
** that any subject within the realm should not be subject to the 
'' laws of this realm." This statement of Lord Coke's is adopted 
by Lord Hardwicke in Middleton v. Crofts, 2 Atk., 664, wnere 
a question was put to him, how much of the canon law was in 
force in England. Lord Hale, in his History of the Common 
Law, pages 26 and 27, says—" I have, for the following reasons, 
'* ranged these laws amone the unwritten laws of England, viz. : 
" because it is most plain tnat neither the canon law nor the civil 
''law have any obhgation, as K^s, within this kingdom upon 
«' any account, that the Popes or Emperors made those Laws, 
'' Canons, Rescripts, or Determinations, or because Justinian com- 
'^ piled his corpus juris civUiSy and by his edicts confirmed and 
'^published the same as auUientical, or because this or that 
'^Council or Pope made those or these Canons or Decrees, 
'^ or because Gratian, or Gregory, or Boniface, or Clement did 
as much as in them lay, authenticate this or that body of 
Canons or Institutions. For the King of England does not 
'* recognise any foreign authority as superior or equal to him in 
" this kingdom," &c. We are called on here to act as if the canon 
law had been implicitly and expressly^ received into England. 
On the subject of marriage it is said. In a case, 8 Coke, It. I7i 
'' King Stephen forbade by public edict, that any man should 
'^ retain the laws of Italy, formerly brought into England." Sir 
John Davis, in his Reports, Title " CammeTida/' 190, says^ " And 
** to show how the canon kw was introduced into Eogland, and 
'^ what person of right could dispense with the ecclesiastical law 
" in this case, before the making of the Statute of Faculties, it 
'' was observed that after the Bishop of Rome had assumed to 
" himself to be the spiritual prince or monarch of all the world ; 
'* he attempted, also, to give laws to all natioiis as a real mark of 
'^ his monarchy, and for this he first caused certain rules to be 
" collected for tho government of the Clergy only, which he 
'^ called decreta^ and not leges or statuti,'* These decrees 
were published in the year 1150, during the reign of King 
Stephen. Page 191. *' But these decretals being puUished were 
^* not entirely and absolutely received and obeyed, in any part 
"^ of Christendom, but only in the temporal territory of the Pope, 
'^ which was called by the canonists patrus obedientuB^ but on tiie 
" other part several of these Canons were utteriy rejected and 
'* disobeyed in France and England, and other Christian realms, 
*^ which are called /^atrue consuettuHnaria;" and p. 198, '' yet all 
^' the ecclesiastical laws of England were not derived and bor- 
'' rowed from the Court of Rome ; for, long before the canon 
'^ law was authorized and published, (which was after the Norman 
*' Conquest as is shown before,) the ancient Kings of England, 
" viz.9 Edgar, Athelston, Alfred, Edward the Confessor, and 
** others, have with the advice of their Clergy within the realm, 
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QvMir'sBvscii, ** made diyers Ordiiiances, for the goyemment of the GhurGh 
^""'g/ ^'«'*»»» " of England, and after the Conquest divers provincial Synods 

L " haye been held, and several Constitutions have been made in 

Mr. Justice « both realms of England and Ireland, all which are part of our 
S^lnt.* " ecclesiastical laws at this day ;" this is certainly important, when 

we come to consider what were the ancient Constitutions. In the 
same page, he says, " In the time of Henry ii. a Synod of the 
*^ Clergy of Ireland, was heldat the Castle, in which it was ordamed 
^* quod omnia divma juxta quod Anglicana obtervat ecdesia, in 
" omnibus partibtts Hibeniies a modo tractentur," §•<?. " The Clergy 
*^ of Ireland adopted the ecclesiastical law of England, because 
^* as they received their King by the Will of Providence, from 
'* England, it was right also that they should receive from Eng- 
'* land a proper system of rules." I shall only state one more 
passage from Davis, on this subject, atrial for kgitimation, '* And 
*' therefore, the Kings of England, from time to time, in every 
^ age, before the time of Hen. viii., used to grant dispensations in 
" causes ecclesiastical ; for, whereas the law of the Church is, 
"that every spiritual person is visitable by the Ordinary. 
King' William the Conqueror by his Charter, exempted the 
Abl^y of Battall, from the visitation and jurisdiction of the 
" Ordinances, &c." The result is, that the King's ecclesiasti- 
cal law is part of the law of England, and it derived its source 
partly undoubtedly from the canon law, partly from the statute 
law, partly from the ancient Constitutions and common law of Eng- 
land, and partly from immemorial customs and usages of the 
country. In Bracton, who wrote at the time when England was 
remarkably under the pontifical sway the customary law of England 
is referred to as controlling the canon law. I observe that there 
is much discussion in it on the paramount right of the Pope in 
England. Too much deference should not be given to Bracton 
in what he writes of the pontifical authority. He says in his 
Second Book (29, p. 63) "Et secundum quod haereditas est 
*^ successioin universam, jus quod defunctus antecessor habuit ex 
" quacumque causa acquisitionis vel successionis cum seysina sive 
" sine, ut si cum seysina quocumque tempore seysitus fuerit in vita 
** sua vel in morte scilicet die quo obiit. Sciendum quod si quis 
naturales habuerit filios de aliqua et postea cum eadem con- 
traxerit, filii jam nati per matrimonium subsequens legitimantur 
et ad omnes actus legitimes idonei reputantur, sed tamen non nisi 
" ad ea quoa pertinent ad sacerdotium ad ea vero quce perti- 
'* nent ad regnum non sunt legitimi nee heredes judicantur quod 
" parontibus succedere possunt propter consuetudinem regni qu© 
" se habit in contrarium." What is the force of this ? Bracton lays 
down the law himself, inclined to strain it as he was, that the 
marriage contract legitimized the children and entitled them to all 
the privilege of issue ; but he says that the customary law of 
England held the contrary, that it would not operate to make 
the issue inherit, or to give them the privilege of lawfnl issue. 
There was on this subject a quotation which I think of consider- 
able importance, made by the Attorney-Creneral from Heineccius, 
who wa» himself professor of civil and canon law at Fnuik*- 
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fort. The book is Elementa Juris Civilis, Lib. 1 Tit. 10, sec. Oi^aw'siwoe, 
148, p. 76, it notices the difficulty, and says, " Jure canonico ^"'^^^ 

^' tamen connubium non gaudet effectibus ecclesiasticis priusquam 

accesserit UpoXoy/a, hinc distinctio inter matrimoniuni legiti- cij[i^'to^ 
mum et ratum ; hinc clandestimum habetur matrimonium in judgment. 
'* quo omissa lepoXoyla. Immo protestantes retinentes lepoXoyiay 
'^ ne effectus quidem ciriles relinquunt nuptiis, sine ritu solemni 
" cujusque loci contractis.'' Thus, according to the canon law, 
the clandestine marriage was '^ legitimvm'' it was allowed by 
law, but not Talid as to its ecclesiastical effects. That is, what 
Bracton expresses quoad sacerdotium. But the Protestants, 
Heineecius says, would not allow civil consequences to follow 
from such an irregular connexion. I have looked into Boehmios, 
to whom Heineccms refers. I did not take the passage from 
him, because he states it as the result of his own experience of 
the canon law in Germany, and in England also, and he is borne 
out by Boehmitts, though the reference is to the wrong passaffe. 
He speaks of a left-handed, or Morganitic marriage, by which 
all the rights belonging to the issue of a regular marriage were not 
conferred. There are several other important passages referred 
to, which show that in England the important consequences whidi 
were held to attach themselves to a civil contract at Rome, 
were not allowed. There is another drcumstance, whidi shows 
that the ecclesiastical law of England was at variance with the 
canon and Scotch law, and that is the different species of divorce — 
a vinculo matrimonii^ and a mensa et thorOy as laid down in Co. Lit., 
235 a. Therefore there are these three important circumstances, in 
which the canon law is different from the King's ecclesiastical 
law. First, the law of bastardy ; secondly, the law of divorce ; 
thirdly, the refusing the civil consequences of marriage to a 
mere verbal contract. This latter circumstance I shall examino 
more at large hereafter. But I have here said enough to show, that 
although the canon law may be said generally to be the basis of the 
marriage law of Europe, yet it is not to that law that we are to 
look for the Anglican law of marriage, but to the ecclesiastical law 
of England, as recognised in the ecclesiastical and common law 
Courts there. The canon and ecclesiastical law of England 
is not so confined in its origin, as we find it stated in the reports. 
The first foundation of the law of marriage was the ancient Saxon 
law, and the ancient Canons and Constitutions of England. In the 
ancient Saxon law, as we find it in Wilkins, 76, it was required 
inter alia^ that there should be present at the marriage ** a mass 
Priest," who should by his blessing bind the union to all 
posterity. To this custom Davis and Lord Hale refer. The 
passage is in 1 Wilk. Con., 217. I am referring to the passage 
m the title, — ^'Constitutio de nuptiis, a nuptiis presbyter intersii qui 
*^ dejure cum Dei betiedictione eorum conjunctionem adunare debet in 
*^ omni felicitaiis plenitudine.** Here we have a law of the 
Saxons, and a constitution of most ancient date, requiring that a 
Priest should be present at every marriage, in order to complete 
the conjtmction. It has been contended that marriage is only 
by civil contract It is undoubtedly a oivil' contract, and <me of 
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Qvmn^uBmow, t^e highest moment ; but it is also, in my humble judgment, a 

3^Wiug^ rem, peiigiQug ceremouj, and the two co-exist together ; and we find 

— -- that the ancient law and usage of England snows that marriage, 

Onmpto^M though in all respects a contract, was also a religious ceremonj. 

Judgmwit. Again, a.d. 1076, we find a constitution running thus (I Wilkins. 

Con., 267), the Justinian code was discovered about 1150, that is 
nearly a century after. — '^ Pr<Bterea stattUum est, ut nuUus^iam. 
**' suam vel cognaia det aUeui absque benedictiane sacerdotali ; si 
aliter fecerit mm est legitimum catyugitan^ sed tU farnicataruim 
judicabitur.'* Now there is a constitution of the Church of 
England, with the King at its head, in those days directing no 
man to give his daughter or relation in marriage, without the 
benediction of a Priest, and that otherwise such marriage 
should not be adjudged lawful. The word i&judicabitur. Tl^ . 
shall be the Judgment to be pronouncedon it, and it shall be adjudged 
foTfdcatorium. Now I cannot help thinking, that in this re^- 
ence we find, at least, distinct evidence of the custom of England 
in this respect, and if as I before stated this was long before the 
canon law was published in Europe, though I think we have 
it established that so far from bemg followed in England in all 
cases as the basis of the marriage law, that a century or nearly 
a century before the publication of the decretals in England, we 
have the marriage law requiring the intervention of a Priest to 
make a valid marriaee ; it ffoes far to prove that at common law 
marriage was more tiian a civil contract, and required a religious 
ceremony to complete it. I shall not enter so fully into the 
second question, as I am not alone to give my opinion on it. 
But I firot wish to observe that I think England had not lost 
the character oipatria canstietudinaruB,BXid acquired that otpatria 
obedientuB. I say I shall not enter as fully as I otherwise should 
be disposed to do, on this subject, because I am about to rest my 
Judgment in this case on a different ground, and secondly, I am 
satisfied the subject will bo more ably treated by my brethren 
who are to follow me. I shall therefore merelv touch upon this 
vexata questio^ and refer shortly to some of the autiiorities 
referred to in the argument. Now first I think it appears that 
before the canon law was published in Europe, a marriage 
law existed in England. That that law required solenmization 
by a Priest to make^the marriage binding ; that the canon law 
in this respect was never adopted, but that the Saxon law which 
required a religious ceremony in order to complete the relation 
of husband and wife was adhered to; with regard to the question 
on which I am now observing, the passage referred to by the 
prisoner's Counsel seems necessarily to lead to this conclusion, 
secondly, that although England took many of its rules from the 
canon law it never departed from its own by which a religious 
ceremony was required to make the relation of husband and wife. 
With respect to this Ayliffe's Parergon, Swinburne, and various 
other books and authorities show that in the opinion of those 
text writers the law of England requires the presence of a 
Priest. Swinburne is express tbstt the lawof England requires the 
inter voAtion of a Priest; and in the same passage speaking of the 
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King*8 ecdesiastical law he says that it always requires the Qimi*sBnrov, 
interTention of a Priest, differing from the canon law which does Trit^yTtrm^ 

not require such intervention : Thirdly, I should say that up to L 

the time of the decision in Dalrymple v, Dalrymple, there is not ^r- Justice 
a single authority cited on the part of the Crown which can be j,3^^t." 
said to have decided the point that a mere contract per verba de 
pTiBsenti amounts to a complete marriage. Now the ritzmaurice 
case so much relied on as being an authority for that position or 
doctrine directly tends the other way, and completely confirms 
the principle and practice of the King's ecclesiastical law by 
whicn it was ruled. My brother Perrin supplied us with some 
of the proceedings in the case, and the sentence of the Court 
of Delegates pronounced finally on the case. First if the 
contract was a complete marriage. Why the sentence quod 
suMret matrimanitan f My brother Perrin justly observed, 
in the course of lus Judgment to-day, that the decision in 
that ease was, that a contract per verba de prcMenti was a 
perfect marriage, although the decree was quod subtret matrU 
momum, that the parties should undergo tne ceremony of a 
solemn marriage. What was the meaning of the religious cere- 
mony ? If the contract was a complete marriage, why that 
sentence quod stdriret matrvmonium f My opinion is, that if the 
Court had considered that the marriage wajs a valid one, the 
decree would not have been quod subtret matrinumium, but the 
Court would have pronounced the marriage to have been com- 
plete. The Court would not have decreed quod subiret matrix 
momum^ if there had been a marriage celebrated before. There 
had, therefore, been no marriage before ; and hei;e it may be safe 
to make a distinction, which is not generally attended to, and 
which may enable us to understand some of the dicta on this sub- 
ject, that IS, that by the canon law and by the civil law, marriage 
was a contract, but the civil law required a solemn religious cere- 
mony, by which they became man and wife. So we find the term 
sponsalnum employed, sometimes to signify betrothment, some- 
times marriage, though in our ancient law books it imports leatti- 
mum fnatrimoTUum. This case, as my brother Perrin remarked, 
must be important, as a Commission of Delegates sat on the case. 
It is well known that the Delegates are chosen out of the common 
law Judges, and we find, on many occasions, the Judges of the 
King's Bench, Exchequer, and Common Pleas, sitting- on the 
Commission, and if they attempt to adjudge any case by the 
canon law, a prohibition would issue from the King's Bench to 
restrain them. The King's ecclesiastical law is as much the 
law in the King's Bench as it is in the Ecclesiastical Court. The 
forms of proceeding are different, but the principles are agreed 
and acted on as fully and as much in the Queen's Bench as in 
the Ecclesiastical Courts. I may now make some observations 
on Bunting's case, which is claimed as an authority by both 
sides. It IS in 4 Rep., 29. The Crown claim it as an authority 
to show that a contract per verba de prcBsenti is sufficient to avoid 
a second marriage, and no doubt it is an authority for that pur- 
pose ;' and then they go on to say that there cannot be two 
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Qvmn'tBBvos, gubsisting marriages with the same person, therefore^ that Affoos 

^""1^2?'^' Addingshal's contract with Bunting was valid, and with T weedwatf 

— -^ a nullity. Tho principle that there cannot be two marriages, is 

Cnun^ton'a Undoubtedly true. One of them must be a nullity, and therefore 

Judgment. the Gourt was called on, and did pronounce the marriage with 

Tweed a nullity, without sentence or any other proceeding. If 
the second marriage was not avoidable, but merely and smiply 
void, then Bunting's case is an authority for the Crowns 
But the prisoner's Counsel may turn round on this distinc- 
tion of the marriage being void or voidable, and then the 
authority is expressly against the Crown. The opinion of 
Lord Hale on this subject is very valuable. It is given in that 
note to Co. Lit., 33, (a) '' A contracts /?er verba presenti with Bi 
*' and has issue by her, and afterwards marries C in facie eedesw^ 
** B recovers A for her husband, by sentence of the Ordinary^ 
and for not performing the sentenco he is excommunicated) 
and afterwards enfeoffs D, and then marries B in facie ecclema, 
and dies. She brings dower against D, and recovers, because 
'' the feoffment was per fraudum mediate between the sentence 
- and the solemn ma^Ia^e nd reversatur coram rege et cancUio 
*^ quia predictus, A nan fuit seisiius during the espousals between 
'^ him and B. Nota^ neither the contract nor the sentence was 
'' a marriage. Quoad marriage infra annos ntibilis. Nota infra^ 
*^ sect. 104. It is only spansalia defuturo quoad other purposes, 
" Dy. 105, 313, 369, 47 E, 3. Action sur le Statute^ 37. 
'^ Whether husband have trespass de tali ttxore abdueta*' He says, 
'* neither the contract i\or the sentence was a marriage." There 
are two marriages according to the doctrine of the Crown — ^two 
complete legal marriages. 1 he first, though not solemnized, they 
say is a contract per verba de prcesenii^ and there is issue of the 
marriage. '' B recovers A for her husband,'' this is a coarse 
expression undoubtedly, but what is the meaning of it ? He 
had become the husband of another person de facto, and that 
marriage was voidable only by sentence. Well, she could not 
recover but by suit, and she brings a suit, and according to the 
King's ecclesiastical law she recovers him, and has the sen- 
tence of the Ordinary, and '* for not performing the sentence 
^* he is excommunicated, and afterwards enfeoffs D, and then 
marries B in facie ecclesies^ and dies. She brings dower 
against D, and recovers, because the feoffment ^bb per fraudum 
*^ mediate between the sentence and the solemn marriage sed 
'^ reversatur, &o. because the aforesaid A was not seised during the 
*' espousals between him and B." These espousals mean 
solemn marriage. He was not seised because he made a feoffs 
ment, and disposed of the land during the period which inter- 
vened. But the contract per verba de prcRsenti was at an end, 
and a solemn marriage was entered into. That is the ground 
of Lord Hale's observation, " neither the contract nor the sen- 
tence was a marriage." How can it be a marriage if the seoond 
marriage is voidable, only, unless it be said that two marriages 
can sulraist at the same time between the same parties, than whick 
nodiing don be more absurd^. If it be only shoim that the 
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fiecond marriage is roidable, this is an authority direct upon the owm'sBBiro*, 
point, even without resorting to the authority of Lord Hale, ^"^S^P"^ 

merely for that purpose. But now all this which is stated and L 

which appears difficult of comprehension at first, becomes in- Mr. Justice 
telligible by adverting to the just nature and effect of a con- jj^^nt* 
tract per verba de pr^Bsenti and per verba de futuro, according to 
the ecclesiastical law of England. It is not Xo be forgotten 
that a contract per verba defuturo, if followed by consummation, 
is, according to the canonists, fully and in all respects equivalent 
to a contract per verba de presents It is as much a complete and 
valid marriage as a solemn contract or declaration of marriage p^ 
verba de prassenti. Now it would be monstrous to hold that apromise 
to marry, followed by cohabitation, amounts to an actud marriage 
Now all these contracts were denominated in our law pre-con- 
tracts. It is important to find that they are called contracts, in 
the English Marriage Act, 26 Geo. ii., c. 33, and are called con- 
tracts also in the 58 Geo, iii., c. 81, and both contracts/?^ verba 
de prcesenti and per verba de futuro, are placed upon the same 
footing." Now these are both pre-contracts ; compare the lan- 
guage used by Lord Coke, in 3 Inst., 88, with these Statutes, 
and it is perfectly clear that pre-contract as used by Lord Coke, 
includes these two species of contracts per verba de prcesenti and 
per verba defuturo. By both contracts the parties bound themselves 
to undertake the important and intimate relation of man and 
wife, and there is no doubt that the parties to a contract per 
verba de prfBsenii have not a releasable right ; they cannot 
release each other from it. There is something sacred ev^i in 
the dvil contract ; it is a contract for life, rendering such conse-' 
quences in itself that it places parties in a relation from which 
the law does not allow them to retreat. The ecclesiastical law 
of England, and the canon law, will not allow the parties to 
recede ; but they are allowed each to call on the other pubUdy, 
to have performed the ceremony of marriage. Each has a 
right to compel, at all times, the public solemnization of mar- 
riage. They are held not to live in a state of fornication, and 
on the other hand the Ecclesiastical Court will punish any false 
assertion with respect to the marriage contract in a suit for Jac- 
titation ; and where a man allows a woman to be called his wife, 
it amounts to what may be called an equitable marriage. But a 
solemn public marria^ never by our law was held to be a nullity, 
or to be merely void, m consequence of a pre-contract. If a solemn 
marriage took place, it could only be avoided by a suit and sentence 
in the Ecclesiastical Court, and that must have been instituted and 
determined in the lifetime of both the parties, otherwise the solemn 
marriage was good for ever, and the issue was legitimate. . But 
if the suit was commenced and completed in the lifetime x£ both 
the parties, there was a divorce a vinculo matrimonii. It w^ a 
marriage which never sheuld have been entered into, and, there- 
fore, the Ecclesiastical Court was invested with power to dissolve 
that marriage which was affected by a contract of this d^scrif^ 
tion, ^\iQ\^etperH}erbAdepr<BSMti or per verbadefutwro foUowed 
by c<»isummation« I returfi to Co. Iit.y 33 a. It is there iaid 
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**^^*^"'*"' down ihus : " So it is if a marriage de^acto be voidable by di- 

"^842.*"** " vorco in respect of consangmnitvi affinity, pre-contract, or sud^ 

— ; — ** like, whereby the marriage might have been dissolved, and the 

Cimmptoii*8 *' parties freed a vinculo matrmmdi. Yet if the hosband die 

Judgment ^< before any divorce, then, for that now it cannot be avoidedf 

*' this wife de facto shall be endowed ;" just, as m Fitzmaurice's, 
and Bunting's cases, unless there is a subsequent sentence declar- 
ing it null and void, in consequence of consanguinity, affinity, or 
pre-contract, the marriage is good. Therefore I say Lord Hale 
was quite warranted in saying that " neither the contract nor the 
*' sentence was a marriage." Now, in Bunting's case, the doubt 
was as to the regularity of the sentence. What the learned 
civilian says in that case is no part of the Judgment, and what 
he does say has reference to the canon law, and, therefore, 
has no bearing on the subject before the Court. The matter 
of controversy was, whether the sentence was regular. Now 
I say, however, that may be the Court of law felt itself bound 
by the sentence of the Ecclesiastical Court and acted on it; 
but it is important to consider what that sentence was. Ob* 
serve what Coke reports to have been the resolution of the 
Court : " that although Tweede, then being de facto the hua- 
'' band of the said Agnes, was not party to the said suit, nor to 
'' the sentence in the Spiritual Court, which dissolved the mar* 
riage betwixt him and the said Aenes; but the said Agnes only, 
yet the sentence against the wite onlv, being but declaratory 
'' was good, and should bind the husband de facto, and forasmuch 
*' as the conusance of the right of marriage belongs to the 
'' Ecclesiastical Court, and the same Court has given sentence in 
'^ this case, the Judges of our law ought (although it be agaiust 
'^ the reason of our Taw) to give faith and credit to their proceed- 
*' ings and sentences, and to think that their proceedings are con- 
" sonant to the law of Holy Church, for cuUibet in sua arte perito 
'* eat credendem, and so have the Judges of our law always done, 
** as appears in 34 Hen. vi., 14 b., U Hen. vii., 9. a. b., 8 Ass. pL 
" So it was resolved that the Plaintiff was legitimate and no 
'' bastard." That case therefore, was a case in which, as in Fitz- 
maurice's case, the sentence was '* quod predic. Aanes subiret 
nuthrinumum^ Sfc." and it described and dedared that the 
marriage with Tweed fore nullum. Now it may be recollected 
that the sentence in Fitzmaurice's case was quod subiret matrimo' 
mum. Had Strypes in that case been married to another woman 
the sentence would have gone on as in Bunting's case, that the 
marriage fore nullum ; again, according to the practioe of the 
Ecclesiastical Court, if a second marriage by Strypes had taken 
place, the Plaintiff would have been driven to the necessity of a 
new suit, because there had been the celebration of a marriage 
de facto in the face of the Church, and the latter part of the 
sentence was, that the marriage was fore nullttm, I have not 
the sentence before me in tnat case, and therefore I can- 
not speak exactly from the sentence, but I apprehend that it 
pronounced the nuUitv of the marriage, which is tantamount to 
a sentence of divorce from pre-contract, and as to the latter part 
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it is in substance the same as the sentence pronounced by Qvkkv*bBb9os. 
Cranmer, in the celebrated case of Henry viii. and Queen ^''''^S^J*^' 

Catherine, which was, that the marriage between them fore 1 

nullum. It was declared a nullity, — why ? not on the ground Jf »*• J»»tice 
of pre-contract, but on the ground of affinity, because he had jiS^^t* 
married the widow of his brother, which was an unlawful mar- 
riage by the Kind's ecclesiastical law, and was so pronounced 
by Cranmer, but tne Pope refused to ratify the sentence. I see 
from a passage in Henry's History of England, that this is 
the correct yiew. I will now refer to the Statutes which bear 
on the subject of pre-contract. The first is an English Statute, 
32 Hen. yiii., c. 38, (33 Hen. yiii., c. 6, Irish.) That Statute 
yalidates all marriage, had in facie ecclesus, notwithstanding pre- 
contract. The words of that Statute are yery important in 
regard to the question we are immediately considering, namely, 
whether this marriage is yoid or yoidable. There tne expres- 
sion is '* any pre-contract," manifestly another expression from 
that used in the Marriage Act of 1752, and the Statute of 58 
Geo. iii., c. 81, ** any contract ^^r verba deprcBsenti or per verba 
defuturo, not followed by consummation." This Enactment took 
away all remedy in the Ecclesiastical Court, from persons claim- 
ing under a contract per verba de futuro^ unless where it was 
foUowed by consummation. If there was consummation it did 
not ayoid the contract, but left it to the ecclesiastical law, — ^it 
left the parties open to a suit. It had respect to the important 
circumstances of issue probably being born of such a contract, and 
left it open then to the parties if consummation had followed to 
sue in tne Ecclesiastical Court, in which case there was a com- ' 

plete marriage, which ayoided a subsequent one. But when 
there was no consummation, it said that the pre-contract should 
go for nothing, and that the marriage in facie ecclesice, was good 
to aU intents and purposes. That is a perfect demonstration 
that pre-contracts, in the yiew of the Legislature of the day, were 
not marriages, though they gaye an equitable title to marriage, 
and might DO made the foundation of a suit in the Ecclesiastical 
Court. This Statute, it is true, was afterwards repealed ; I 
do not dwell on its enactment, except as affording a necessary 
inference that the Legislature was of opinion that a solemn 
marriage, after a pre-contract, was not a nullity, as was argued 
by the Crown, but was a yalid marriage to all intents and pur- 
poses, until ayoided by sentence, in consequence of a pre-contract. 
If, in the time of Henry yiii., a pre-contract was ipstim fnatri" 
momumy such an Act neyer could haye passed, because the con- 
tract is not annulled in point of fact, by the subsequent marriage, 
in the face of the Church ; but the subsequent marriage, in fade 
ecclesiiB, if followed by consummation, is made indissoluble not- 
withstanding the prior contract. If the pre-contract was ipsum 
matrimonium^ the effect would be that the law allowed a man 
to haye two wiyes liying at the same time ; one by yirtue of the 
contract per verba de pr<Bsenti, the other by the solemn marriage 
in the face of the Church. This is a necessary absurdity to be 
arriyed at by patting such a construction on Bunting's case. I 
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QvBBv'BBicircH, shall now refer to the Endish Marriage Ad^ 26 Geo. ii., c. 33. 

^""i842^""' Sec. 13 enacts. — [His Lordship here read s. 13.] This Enactment 
^ L to use the words of Lord Stowell, has swept away the old law of 

Mr. Justice marriage. He was undoubtedly a Judge of the greatest eminence, 

J^nenV learning, and ability, and it would be as presumptuous in me to 

criticise bis Lordship's judicial fame, as it was in the cobbler who 
criticised the statue of Phidias ; but human nature is subject 
to mistakes, no man is exempt from them, and Lord Hard-' 
wicke baa said^ that the greatest praise that a man could haye, 
next to making no mistake, was, that he confessed and re- 
paired it. I consider that Lord Stowell did make a mistake in 
Dalrymple t?. Dalrymple^ on a question in which he was not called 
on in that case to pronounce any opinion. However, he says p. 
19, of Dodson's Rep., '* Things continued upon this footing until 
" the Marriage Act, 26 Geo. ii., c. 33, described by Mr. Justice 
^' Blackstone, * an innovation on our laws and constitution,' swept 
away the whole subject of irregular marriages, together with 
all the learning belonging to it by establishing the necessity of 
*' resorting to a public and regular form, without which the rela- 
'^ tion of husband and wife could not be contracted." Now how 
was that accomplished by the Marriage Act ? by that Act pre- 
contracts are not invalidated. It was at one time argued by the 
prisoner's Counsel that these contracts were actually invalidated 
when they were made useless for the purpose of compelling* in 
the Ecclesiastical Court the celebration of a solemn marriage ; 
but the contract is valid and is not touched by the Statute, ana an 
action at law is maintainable for breach of the contract to this day ; 
and although by sec. 8, there is a provision that all marriages cele- 
brated after the 25th of March, 1764, in any other place than a 
Church or public Chapel unless by special license, or that shall 
be solemnized without publication of bans or license of marriage 
from a person or persons having authority to grant the same, 
shall be null and void to all intents and purposes ; yet there is 
nothing to avoid the contract. Now 58 Geo. iii., c. 8 1 , s. 3, Ir., con- 
tains an Enactment exactly similar to the 13 sec. of the English 
Marriage Act. It does away with the power which the Ecclesias- 
tical Courts previously had, of enforcing a marriage contract 
whether per verba de prcBsenli or per verba de futvro^ yet it is 
contended that such contracts are at this day ipsum matrbnonium. 
That involves a palpable absurdity, for if after such a contract 
a subsequent marriage is eiitered into, in facie ecdesia, it is indis- 
soluble. There is no possibility of touching it and the parties 
to the first contract have no remedy whatsoever, except by action 
at law for damages. Suppose a contract per verba de prcesenti in 
Ireland between A and B, and two years afterwards A marries 
C in facie ecclesuB, this marriage is unavoidable, yet it was argued 
for the Crown that the contract was marriage. This would give A 
two wives by law, but to avoid that absurdity the Counsel for the 
Crown are driven to say, that the marriage in facie ecclesia was 
a nullity, a doctrine at variance with the whole law. To, use 
the analogy which I have before used, look at the case of a man 
marrying his sisrter-in-law before the Statute on the 3ubject» ^and 
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dying before smt, (*) it has the same Ibiuidation) and there is no Quuir*«Buc»» 
distinction between the cases. Another inconsistency arises that ^"^^1*^""' 

the Legislature dealt with these contracts not as marriages but 1 

as contracts, and called them such, and took away the juris- Mr.Ji»ti« 
diction of the Ecclesiastical Court over them, leaving only judgmwS.* 
an action for the breach of promise at common law, and yet it 
is gravely argued by the Crown that these are complete 
marriages, and that a man is entitled by law to have two 
wives at the same time. Cui bono this legislation? Why 
waa the Act introduced ? It was introduced to sweep away 
these irregular marriages, so to call them, in the language of 
Sir William Scott. Mr. Brooke in the course of his able argument 
said that the law of marriage in England was doubtful upon the 
authorities until the decision in Dalrymple's case ; that is, that the 
law of England from the Saxons in A.D. 1000 down to the deci- 
sion in Dfdrymple's case, in A.D. 1811, was all doubt and confu- 
sion, but he stated that then the law was finally settled by that 
case, and that now it was attempted again to unsettle the law. I 
take leave to hold a different opinion ; for on a review of all the 
authorities up to Dalrymple's case, I should say that we have 
very great authorities against the opinion that the contract was a 
marriage ; and after a review and consideration of all the authori- 
ties, (were it not for holding an opinion contrary to some of my 
learned brethren,) I should say that, without doubt, upon the Dal- 
rymple case alone, that the law is pretty clear, that a mere contract 
per verba de prcBsenti, or per verba de futuro, followed or not by 
cohabitation, did not make a complete lawful marriage in England, 
without the addition of a religious ceremomy, without the upokoyiL 
I may make a few observations on this subject hereafter, but I 
wish at present to deal with another position, which I think hajs 
been argued and estabUshed by the Counsel for the prisoner, which 
is that where there has been a contract per verba de prcesenti^ 
the most important consequences of lawful marriage do not follow 
from it, but I do not mean to go through the authorities. First, it 
does not entitle the woman to dower. I have already read the note 
of Lord Hale to Co. Lit., 33 a., on that subject. Now, let us bear 
in mind that the reason assigned for depriving the widow of dower 
in that case, was that the husband was not seised. He is called hus- 
band, and an argument was raised on the use of the word, but I 
can find no other name by which to distinguish him. Well, the 
husband was not seised during the espousals. He cannot be 
a husband and no husband at the same time. The statement is 
that he was not seised during the espousals, — that there was no 
seisin during marriage. That is the reason which establishes, 
that after a contract per verba de prcBsenti after sentence, and 
until espousal or marriage, the wife does not by the law of Eng- 
land acquire a right to dower. The case might be accounted for, 
if, as in Bracton's time there was no dower, except dower ad 
ostium eecUsuB ; but how are we to account for the dower 
at common law. It was the King's ecclesiastical law which 
■ ■ ■ ^- ■ I " ■ ■ ■■ III I ■ 1 1 ■ 

b2 
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<)vn>'sBMOH. denied to a marriage by civil contract the civil effects of marriage 

iWw^tfrw, — ^^^ ^^ canon law, for it gave them all. Secondly, bastardj, 

— ; — and not legitimacy, was the character of the issue of this kind 

SanptM?! ^^ connexion. This was not by the canon law. By that law 

Jndgmmt. they woro legitimate; but by the ecclesiastical law and tne common 

law they were bastards. When the question arose in the Tem- 
poral Courts, as soon as an issue was knit as to bastardy 
or legitimacy, the case stopped there, and the issue was 
sent to the Bishop to be triea by him, not by a Jury, but ac- 
cording to the course of the Ecclesiastical Court. Then how 
did he certify ? he certified according to the course of the King's 
ecclesiastical law. If he was to certify according to the civil law, 
he would certify that all persons who were born before wedlock, 
but whose parents afterwards intermarried, were legitimate ; bat 
if he had done so, the Court of common law would have compelled 
bim to certify otherwise. The canon law would have pro- 
nounced such children legitimate, but the Bishop was compelled by 
the law of the land, and obUged to pronounce them illegitimate. 
There are remarkable passages in Bracton to this effect, and in 
Co. Lit., 76 ; also in owinburne passim ; Scrimshire v. Scrim- 
shire, 2 Hag. Cons. R., 399 ; and jBunting's case— all these are 
authorities which lead to the conclusion, that the issue of such 
a contract, whether per verba de prcBsenti or per verba de fuiuro 
(though by the canon law they are legitimate,) are illegitimate 
by the ecclesiastical law of England. I do not admit the doctrine 
wnich is laid down in Hayaon v. Gould, not by the Court, 
but by the Counsel, arguendo that although the husband is 
not entitled to administration, yet that the wife, who w^as not 
as guilty as the husband, would. There is no such law or 
practice in the Ecclesiastical Court, which equally refuses ad- 
ministration to the wife as to the husband in such a case. It 
is a distinction taken by the Counsel and not adopted by the 
Court. Bracton lib., 5, c. 18, p. 406, gives that celebrated 
scene in British History, where the Barons of England resisted 
the introduction of the civil law, and said '' nolumus leges AngUce 
mutare*\ and although the Bishops, the ParUament, and the King 
wished it, the Barons would not consent to change the laws of 
England, and allow children born before the marriage of their 
parents to be legitimate. And Bracton also mentions a case of 
bastardy, afterwards sent to the Bishop, who returned a certi- 
ficate in accordance with the law of England — ^that a child bom 
of parents who . afterwards married was illegitimate, and gave 
reasons for it, and the effect and result of this was, that a certifi- 
cate was returned to the common law Court, which declared 
him to bo heir who was born after such marriage, and him to be 
bastard who was born after the contract. In that case an issue 
was put on the point, and it was so decided, thereby regulating 
the inheritance of all the people of England. Again, the right 
to personal representation was refused to persons claiming under 
a contract. The canon law held the marriage good, and would have 

E 'anted representation and administration, not so the ecclesiastical 
wof England That is the case of Haydont;. Gould, I Salk., 117, 
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the Sabbatarian case, where a marriage contract was entered into Qvxn'uBtici 
between two persons, and representation was refused to the ^"^J^^*^' 
husband, and if the wife or child had applied they would have been . . ■■ 
refused also according to the uniform course of the Ecclesiastical ^5^?^^ 
Courts in England and Ireland. I believe that it is a well known jndgmit.* 
rule both in England and Ireland, that he or she who claims 
administration, must claim it through a regular marriage. Now 
as to Daw v. Tanner in Simpson's Kepertorium,* we haye not 
the facts — ^it is not reported. There may have been many good 
reasons which have not been brought before us, for I do not Know 
but the administration there might haye been by consent ; there 
are various ways in which the thing might have been done ; so 
that case cannot be considered an aumority at all. Before I 
leave this subject, it is not by the common law only that 
the question of representation, is to be decided, because, by the 
statute law of both England and Ireland, and the Statute 21 
Hen. viii., c. 5, the Ormnary is bound to grant administration 
to the widow or next of kin, and if he grants administration to 
any other person, a prohibition from a Court of law will 
instantly stop him. By the law in the olden time it was left to 
the option and discretion of the Bishop, however since 21 Hen. 
viii., c. 5, it is not in his discretion, but he is imperatively 
bound by Statute to grant administration to the wife or next 
of kin. Now, if the next of kin were to come before a mixed 
tribunal of law Judges and civilians would it be said the law 
Judges, Chief Baron Comyns, or any other law Judge, would 
have pronounced one decision in one chamber of the Court, 
and pronounced a directly contrary one the next day in Court ; 
it is monstrous to say so. Again, the relation arising 
from such a contract does not produce union of person or 
community of goods. The case on this is not so clear and 
distinct as on the other point, but then the analogy is perfect, 
because, if you do not grant the rights of dower, legitimacy, and 
representation, if all these rights are denied to an irregular 
marriage, it must be on the principle that a religious ceremony 
is required. There is no unity of person or community of goods, 
and the wife might devize her property to her husband — accord- 
ing to Perkins, 194. Now, if we are to call this relationship by the 
name of marriage ; if we ask who is entitled to dower by the 
common law, the answer of the law books is, the wife. If we 
ask who is entitled to inherit the lands, the answer in the books is, 
fueres est quern nupticB demonstrant. If we ask, again, who is the 
person entitled by Statute to representation, the answer is, the 
widow or next of kin. Yet all these rights are denied to the 
wife and the issue of a contract j^er verba de prtBsentu If a tree 
is known by its fruits that cannot be a marriage which produces 
none of these effects. This subject is dearly adverted to by 
Lord Stowell, in Dalrymple v. Dalrymple, in Dodson's Keport, 
pages 17 and 18, after statmg Bunting's case. It may be observed. 



* This -work is believed to be in MSS., but the Reporter has been infonned that % Codt 
ofitutobeibiindinChdLibruyitf SirJ. NicholL ^ 
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Qvnii*aBncs, with regard to this celebrated Judgment, and it cannot be 

TrinUvTermy ^qq celebrated, that with regard to the law of England, no- 

JzL thing can be more meagre than the assortment of authorities 

jir. Justice whidi Lord Stowell thought it necessary to produce ; but, cer- 

Jndgmwrt." tainly, his references to the civil law are abundant. He uses these 

expressions — " Though the common law certainly had scruples in 
** applvingthe civil rights of dower, and community of goods, and 
" legitimacy in the cases of these looser species of marriaffe/' 
Sir Edward Simpson, in Scrimshire v. Scrimshire, does 
not use the delicate expression, ** scruples ;" the canon 
law never had any such scruples, and for this reason, that 
in both cases the contract was ipstem matrimonium. I think 
the expressions which fell from Lord Stowell in that case must 
have led his Lordship to suspect that he was laying too broad a 
foundation when he made the ecclesiastical law of England 
co-extensive with the canon law. When Lord Holt in Jesson 
V. Collins, says that a contract per verba de prcesenti was a mar- 
riage, it is manifest that he said so with reference to the canon 
law, for with regard to the common law it was not true. The 
case before him was the case of a prohibition. It was attempted 
by the Counsel to make a distinction, in order to obtain the pro- 
hibition between the case of a present and a future contract. 
The answer of C. J. Holt was perfectly according to the course 
of the Court, that the canon law is administered in the Court 
Christian, and that the difference between the two contracts is, 
that one is ipsttm matrimomumy the other is not. That is the 
whole of that case. The next case in Salkeld is Wigmore's 
case, and there the same Judge uses the very same expressions, 
but adds the words, that by the canon law the contract made a 
marriage. Now the Marriage Act itself proves that previous 
to its enactment, the intervention of a rriest was thought 
necessary to the validity of a marriage. There is no provision 
in the Act that the marriage should be celebrated by a Clergy- 
man, and a manifest inconsistency would take place, and the inten- 
tion of the Legislature would undoubtedly be frustrated, if a 
marriage in England could be celebrated bv any person but a 
person in Holy Orders. The same principle is extended to 
Quakers and Jews, and all other classes of persons, and although 
there is no provision made that a Clergyman should celebrate 
the marriage ceremony, yet the Actall throughits enactments seems 
to assume that in every case it is a Clergyman who celebrates, and 
who alone can celebrate the marriage ceremony. Now, I think the 
same observation may be applied to all the Irish Statutes on the 
subject. — they all suppose the intervention of a Clergyman to 
be necessary. Now, if by any Act of Parliament it was recited, 
"Whereas the celebration of marriage w not valid witliout the 
" intervention of a Priest, &c., therefore be it enacted," &c. 
That would be taken as £l declaration of the law on the subject, 
and would be relied on as a statement of the law. I do not find 
such a statement, but I find something nearly approaching to it. 
I find every Act of Parliament founded on the suppoeition) 
and taking it for granted^ that every marriage, of every kiiitt should 
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be celebrated by a Clergyman, or a person in Holy Orders. If guKwi*8B»KCH, 
I find this in every Statute — if I find the marriage by a Roman ^"'j^^'^*^' 

Catholic Clergyman declared a nullity, surely if the argument 

for the Crown be well founded we must say cuihono all this Mr.Jttrtioe 
legislation ? Where was the use of all the Statutes to prevent judgment 
marriage between Roman Catholics and Protestants? It is con- 
tended by the Crown that a simple declaration by the parties that 
they were man and wife, wouldbe equivalent to a marriage. Where 
then was the necessity for the Legislature to pass all these Acts of 
Parliament nullifying marriages bv Roman Catholic Clergymen 
and by others, I would again ask ? It has been very properly 
suggested by my brother Perrin, that a possible answer may be 
found in the general notion that prevailed, that a Priest was 
necessary to the celebration of the marriage, and at all events, 
that the conscience was better satisfied by the celebration of 
such a marriage ; but all this implies' that there was a general 
notion and impression that such a marriage, per verba de prcesenti^ 
was not secure, and could not be relied on unless aPriest intervened; 
and that a universal opinion and impression prevailed both in Eng- 
land and Ireland, that it was no marriage unless celebrated by 
a Clergyman in Holy Orders. Why were all the Fleet mar- 
riages resorted to ? because a Clergyman performed them. Why 
were the marriages in the Haymarket and the Huguonot mar- 
riages, which my brother Perrin referred to, resorted to ? from 
the universal opinion and impression that a marriage hy a Clergy- 
man alone could bind tho parties as husband and wife. Why 
all the elopements from ffngland and from Ireland to Gretna 
Green? because the canon Taw was the law of Scotland, The 
answer indeed to all these questions is, that the universal opinion, 
even after the Dairy mple case, was, thattheintervention of a Cler- 

fyman was necessary to a valid marriage in England. It is so stated 
y Dr. Brownein his Ecclesiastical Law, 265 etpost; and it is well 
known that Judge Fletcher, who was an eminent common law 
lawyer, and several others, declared that they would never sub- 
mit to the doctrine of marriage as laid down in the Dalrymple 
case. Perhaps I am dwelling too much on this subject, and 
shall therefore close this part of the case by sa} ing, that before 
the Dalrymple case the intervention of a Clergyman was deemed 
both in England and Ireland to be essentia to marriage ; and 
that it is impossible to account not only for the public opinion, 
but also for tnat of the Legislature itself, from the earliest to the 
latest period, manifested by every Enactment on the subject, 
except by the supposition that the celebration of marriage by a 
Clergyman was necessary to make a legal marriage. 1 wish 
now to make a few observations on the Dalrymple case. It has 
been stated with great power and force by Mr. Holmes and the 
Attorney-General, that it is an authority on the point, and esta- 
blishes tne converse of the position for which I atn contending. 
Now it does not even affect to decide tho question at present 
before us. Lord Stowell himself says that ho decided the case 
solely on the law of Scotland ; he makes use of remarkable 
expressions to guard ag^nst the misconstruction which has been 
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Ovm'tBsaoH. forced on that most able and important Judgment ; ho makes nso 
TVm^Term, ^f these expressions after h:» ving stated the doctrine of the Eng- 

L lish Court and of the English law, which adiudges in case of mar- 

cSiiSto ^ riage accordingto the lex loci^ he says, ' But the only principle appli- 
Jndgm^' '' cable to such a case by the law of England, is that the vahmtj 

'' of Miss Gordon*s marriage rights must be tried in reference 
" to the law of the country where, if they exist at all, they had 
'^ their origin. Having furnished this principle, the law of Eog- 
*' land withdraws altogether and leayes the le^l question to the 
" exclusive judgment of the law of Scotland." Now, if the law of 
Scotland is the same as the law of England, undoubtedly that is 
a decision on the point, but if it be shown that the law of Eng- 
land is not the same as the law of Scotland, but very variant and 
diverse from it, as the authorities show, why, then, it is not a 
decision on the point at all. Lord Stowell does not affect to 
makeadecision on the point, but decides the case on the law of Scot- 
land. He no doubt throws out an opinion that the canon law is the 
marriage law of Europe, and therefore that it was the marriage law 
of England before the Marriage Act, but I think that any 
one who reads the case must see that this opinion of Lord 
Stowell was thrown out extra-judicially, and uiat it was not 
called for by the case before him. He notices, the distinction, 
which has existed from the earliest period between the Kind's 
ecclesiastical law and the canon law of Rome, and I think he 
appears to have had scruples as to the validity of such irregular 
marriages. With great humility, I think that he mixed up too 
much me jurisdiction of the canon law with that of the King's 
ecclesiastical law, and omitted to consider England sspatria con- 
suetudinarue. I think, too, that he assumed that [before the 
Council of Trent, the marriage law of England, as the marriage 
law of Europe, was the same as the canon law. It may be 
observed that sreat as Lord Stowell's learning was, this was 
a subject which ne was little likely to be familiar with ; because, 
as Blackstone said, this ''subject, and the learning on it, had been 
swept away" years before by the marriage Act, and a case of the 
kind had never come before Lord Stowell. He was called on 
to inquire into a Scotch case, and into the law of Scotland, and 
I think had Lord Stowell had his attention pointed as ours haa 
been to the authorities, — had he gone as minutely into particulars 
as we have done, he would, without hesitation, have decided that 
by the common law, and the ecclesiastical law of England, a 
contract per verba deprcesenti did not amount to marriage, before 
the marriage Act. Now, the cases referred to after the Dal* 
rymple case I cannot enter into — ^it would be quite unbecoming 
in me thus to take up the public time — I shall therefore pass 
them by, only making a few general observations on them. 
There is not one of them in which the very point here at issue 
is decided. There are many dicta of very eminent Judges' 
whose opinions, although obiter, are entitled to the high- 
est consideration; but I think in every one of the cases 
some ceremony of marriage was performed by a Priest, whicb 
rendered the consideration of the other point unnecessary, and 
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rendered the Judgments so far extra-judicial. All these learned Qvm'tBmw^ 
men draw conclusions not from their own knowledge or re- Trin^Term^ 
search, but knowing the learning, character, and judicial respect 




as great, and on the great authority of this great man, the dis> 
tinguished men, a list of whose names my brother Perrin has 
giyen, deliyered their opinions, but those dicta are entitled to the 
same, but to no greater weight than the dicta in the Dairy mple case. 
The case of M*Adam v. Walker, 1 Dow. P. C. 148, has been men- 
tioned, in which Lord Eldon is said to have assented to Lord Sto well's 
doctrine in the Dairy mple case. I have read that case, and it appears 
to me that Lord Eldon did not give any opinion whatsoever in 
that case, but merely adopted the previous decision in Dalrymple 
V, Dalrymple, as applicable to the Scotch law. Therefore, 
among the great names which have been arrayed against the 
prisoners, I do not think the name of Lord Eldon should be in- 
serted. I have one or two observations to make on an import- 
tant part of the case, I mean with regard to the Jews. On the 
part of the Grown, Lindo v. Belisario was cited, but it is very 
remarkable that that was decided solely on the Jewish law. Lord 
Eldon wished the case to be tried regularly on Pleadings before 
Lord Stowell. The case therefore came before his Lordship, and 
it is true he expressed great disinclination to decide this case on 
the ground of the Jewish law, but he did decide it on that ground ; 
and, therefore, to state that case for the purpose of estwlishing 
that ipsnm matrimonivm is the result of a contract, is to 
cite it for a purpose which it does not answer. The case 
went to the Delegates, who affirmed the sentence of Lord 
Stowell. Lord Stowell was bound by his duty as a Judge 
to decide secujidum allegata et probata ; and he there held 
that a contract per verba de prcesenti was not valid marriage, 
on the ground that an important part of the Jewish ceremony 
of marriage was omitted ; and this, although a contract of 
marriage was clearly proved in the case. Isow, I ask again, 
why not apply the principle of contract to that case ? why was it 
not resorted to ? Why was there no expression of opinion by 
Lord Eldon, in the two decrees which he pronounced in that 
case, that the contract made a marriage ? But on the contrary 
I find that he made a decree by which it was decided that the 
party claiming through, and proving a contract per verba de 
prcesenti, was not entitled to the fruits of a valid marriage. 
I may observe, that Jews along with Quakers are exempted 
from the Marriage Act. The marriages of both these classes 
of persons are celebrated with much rehgious solemnity; 
the Jews, that unbending and stern race, will not change 
their laws, nor their character, — and cannot change them; 
and the Quakers, a most respectable class of people, are 
distinguished for their mild obstinacy, in adhermg to the 
doctrines which they profess. On what ground Quakers' mar- 
riages have been held valid, whether on the broad ground laid 
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QuBn'sBsacH, down by Lord Hale, of their marriages being according to the 
^'^1842^'^' regular rites of this sect of Christians, I cannot say ; but what^ 

L ever was the ground, it is perfectly clear that the cases of Jews 

Mr^uftiee and Quakers were never held to stand on the ground of being con- 
Judg™!t.* tracts per verba de prcRsenti, They never were based on the mero 

grounds of a civil contract ; and though doubts were entertained 
of the validity of the marriages of either of these two classes, 
previously to the Marriage Act; these doubts are now put an end 
to, by the exception in that Statute, and the provisions in the 
recent Act referred to. Therefore, on this first part of the case 
I have arrived at the conclusion, that the prisoner has clearly 
made out the proposition, that a mere contract per verba de 
prcesentif whether followed by copula or not, will not confer 
the legal rights of husband and wife. I now come to the discus- 
sion of the second and shortest question in the case ; and that is, 
whether there was here a marriage de fojcto^ sufficient to support 
the indictment. Now, it is clear from the 3 Ins., 88, that to sustain 
such an indictment the marriage must be valid defacto^ or at all 
events voidable only ; the passage in 3 Ins., 88, p. 27, is " This 
" extendeth to a marriage de facto or voidable, by reason of a 
" pre-contract or of consanguinity or of affinity or the like ; for it 
** IS a marriage in Judgment of law until it be avoided ; therefore, 
" though neither marriage be de jure^ yet they are within the 
'' Statute." The same doctrine is laid down in Co. Lit., 33 a. 
In Hale P. C, it is laid down, that though a certain ceremony 
is performed, it may not create the legal relation, and the parties 
are not properly husband and wife, in the case now before the 
Court, the marriage beyond question was neither valid de jure 
nor voidable, but was simply and absolutely void. Now put 
this case, first a regular marriage, and then a marriage/?^ verba de 
prcBsenti; a married man says, indulge me in cert^ liberties 
and I will marry you, — ^they are granted, and is it to be said 
that such is a sufficient marriage, to sustain an indictment for 
bigamy ? In 1 East P. C, 469, it is laid down, that the first 
marriage '* must be duly established according to the rites and 
customs of the country m which it was celebrated;" at p. 470 a 
case is mentioned, not unimportant in the view of the case now be- 
fore us. Rex V. Ligon, before Willis, C. J., in 1738 ; " Where tho 
'' first marriage, which was with a Roman Catholic woman, was 
*' by a Romisn Priest in England, not according to the Ritual 
" of the Church of England, and the ceremony was performed 
"in Latin, which the witnesses not understanding, could not 
** swear even that the ceremony of marriage according to the 
*' Church of Rome was read ; the Defendant was directed to be 
" acquitted ; but Lord C. J. Willis, who tried him, seemed to be 
*' of opinion, that a marriage by a Priest of the Church of Rome 
'* was a good marriage ; could the ceremony according to that 
*« Church be proved, namely, the words of the contracting part 
" of it ? " This means that the celebration by a Priest, though 
of the Catholic Church, and a contract by the parties, makes a 
a vulid marriage* I think that is important, as showing the 
import of the opinions of Willb, C. J., and the remainder of the 
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Court, that a marriage by a Roman Catholic Priest and a con- li™»'»B"»o«t 
tract was a valid marriage. However, in that case, nothing was ""1642^*^^' 

done, but the Priest had read something in Latin, whether a mar- 

riage ceremony or not did not appear. That was held not to cnim^Sn? 
be such a marriage de facto as Coke speaks of in 3 Inst., 88, and Judgment, 
it was doubtful whether it was a marriage dejure. The prisoner 
was therefore^ rightly acquitted, and I think that case has 
some bearing on the case before us. I will not doubt that 
which Holt, C. J., is reported to have said in Jesson 
0. Collins, which means no more than that the first thing 
to be proved is a marriage de jure. But once more, the 
case of Rex v, Lathrop has been mentioned ; in that case the 
Court acted on the samo principle as in Rex v. Orgill, 9 Car. and 
P., 80, that a party representing himself or herself to a Presby- 
terian Minister to bo a member of his Church, and procuring 
him to celebrate marriage, will be afterwards estopped, from de- 
nying he was what he represented himself to be. I think that 
a sound principle, and I acted on it in the case of Regina v. 
M'Enery, at the Down Summer Assizes of 1841, but I cannot ap- 
ply that principle to the present case, where no imposition was 
proved. We cannot intend or presume anything, much less can 
we presume a fraud, nor was the case argued upon it. The 
only other observation which I have to make upon this part 
of the case is, that Alison in his Criminal Law of Scotland, 
lays it down, page 536, " To authorize a charge of bigamy 
'' it is necessary that both marriages shall have been formal 
" and regular." Scotland is the centre of irregular marriages, 
and even there an irregular marriage will not sustain an in- 
dictment for bigamy, and the Scotch law gives heavy penalties 
against parties celebrating irregular marriages, and the same 
distinction with regard to civil cases, and with regard to criminal 

roceedings, is taken by Lord Eldon, in M*Aaam v. Walker. 

~pon these grounds, therefore, I am of opinion, on the second 
point, that the prisoner has clearly made out his case. I come 
now to the third point for consideration — Whether a Presby- 
terian Clergyman, is competent to celebrate a marriage between 
two Protestants of the EstabUshcd Church of Ireland. This is a 
question of the greatest importance, involving very important 
questions ; and it certainly is a very curious thing that at the 
only time this question has been brought before the Court, the 
Presbyterian body are placed under a necessity to support a 
position which is in direct conflict with their own Church disci- 
pline, and with their own opinions on the subject of marriage ; 
for the Presbyterians, just as strongly as Episcopalian Protest- 
ants, protest against these irregular marriages. However, the 
prisoner is the person who is here to be attended to, and it is 
not a question between the Church of England and Presbyte- 
rians, but between the Crown and the prisoner. When the 
ReformsCtion swept away the spiritual and temporal power of the 
Pope in these countries, the three classes of Reformers were gra- 
duallv moulded into three great divisions or Churches. First, the 
Anghcan Chordh retaining Episcopacy and Episcopal ordmation. 
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OviBii'sBwoB, in common with tbe Church of Rome ; secondly, the Galyanistie 
^"^a*^' Church, (Genoese Church,) on whose model the Church of Scot- 

land is formed, which repudiated Episcopacy altogether, and 

Mr.Jostiee upheld the perfect equality of its Ministers; and thirdly, the 
Jn^vnt." Lutheran or German Church, wliich though in Denmark and 

Sweden it maintains Episcopacy, in all its ower branches, departs 
from the Episcopal form, and is governed by a Consistory of its 
ecclesiasticid Doctors under the Presidency of the Civil Powers* 
This is fully set forth in " Mosheim's Ecclesiastical History," 
vol. iv., page 204. Most of the Reformers were themselves 
Clergymen in the , Orders of the Church of Rome, except 
Melancthon ; and the Ministers of the Protestant Church in all 
its three great branches were set apart for the Ministry by these, 
and the Scriptural form of ordination by the imposition of hands 
was retained in them all — the Anghcan, Presbyterian, and Ger- 
man Churches. No doubt, many of the Ministers of the Angli- 
can Church held the doctrine of Apostolical succession, as trans- 
mitted through the Bishops of the Church of Rome, from the 
earliest period — from the time, in fact, of the Apostles. Others 
of the same Church held what I may be allowed to call the 
more provable doctrine of a continued standing Ministry, with 
a perpetual succession from the time of the Apostles to the 
present day ; this Ministry always set apart for the service 
of the Church and the instruction of the people. A doctrine, I 
believe, not contradicted by any dogma of the Presbyterian 
Church. It is not for me to enter into this doctrine of Aposto- 
lic succession ; I would only say it is a doctrine which the great 
John Wesley, a Priest of the AngUcan Church, said no man ever 
did or ever could prove ; but it is important to consider how far 
Episcopal Orders are necessary to constitute the Presbyterian 
Ministers Clergymen in Holy Orders by the law of the land ; 
for if a Presbyterian Minister be in Holy Orders according to 
the law of the land, a marriage by him of two Episcopalian Pro- 
testants is valid in law, without the aid of the 21st and 22nd 
Geo. iii., c. 25. It is admitted that a Roman CathoUc Priest is 
a Presbyter in Holy Orders, and would be competent to cele- 
brate marriage between two Protestants. There are some Sta- 
tutes that make such a marriage void, but I now speak of the 
common law. Now, on what grounds is this doctrine held, that 
such a marriage was good by the common law, when he was, in 
common with the Presbyterian Minister, a Non-conformist? 
Upon this ground, that a Roman Catholic Clergyman is a per- 
son in Holy Orders, not in the Orders of the English Church, 
but because he is in Orders, which are supposed to flow from 
the same source from whence the Protestant Clergy derive their 
Orders. It is upon a theological ground that this doctrine is 
argued, and not upon the common or statute law, and this doctrine 
is carried so far that if a Roman CathoUc Priest reads his recan- 
tation and conforms to the Established Church, he is admitted ad 
etmdum into the Establishment, and entitled to a stipend accord- 
ing to the 8th Anne, chap. 3, sec. 18. The question then is, is 
a Jrresbyterian Minister by the law of the United Kingdom a 
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Clergyman, or a Presbyter in Holy Orders, or is he a mere Qv»«h*«b««o«, 
layman ? If the former, he stands on the footing of a Roman ^^^^^'^ 
CathoKc Clergyman at common law, namely, of a Presbyter in — ^ 
Holy Orders. But it is said that it is the Episcopal character of his cwmSotfs 
Orders that exempts a Roman Catholic Priest from being consi* Judgment, 
dered a layman. I know of no authority for that position ; it is his 
character of a Presbyter which gives him that privilege ; for 
the Roman Catholic Priest is ordained by a bishop whose 
j'urisdiction our law repudiates, and a Presbyterian Clergyman 
IS a Minister by an ordination which differs not legally but only 
theologically from our own. But- again it is said that by the 
Act of Uniformity no Orders are acknowledged, and no Minis- 
try are allowed but Bishops, Priests, and Deacons, ordained 
according to the English Church by the Protestant Bishops of the 
land, and that those so ordained must subscribe to the Articles 
of the Established Church of England. But how comes it then, 
that Roman Catholic Orders are acknowledged, for they do not 
come more within the terms of the Act of Uniformity than the 
Presbyterian Orders ? Roman Catholic Priests are not ordained 
by our Bishops, or by the forms of the Anglican Church — and 
they do not subscribe to the Articles of our Church, or use our 
Liturgy. The argument from the Act of Uniformity therefore 
falls to the ground ; if it fails as to Roman Catholic Priests, 
it cannot be pressed against Presbyterian Ministers ; and if the 
Roman Catholic and Protestant Ministers are to be tried by the 
Articles of the Protestant EstabUshed Church— -if the right 
to Orders is to be tried by doctrine, it would be seen that the 
Presbyterians, agreeing with the Episcopalian Protestants in all 
essentials of doctrine, differ from them only in discipline and 
Church government, while the Roman CathoUcs, agreeing in 
discipline and Church government, differ from them m doctrine 
most essentially. It would seem a priori, a diflScult conclusion to 
arrive at, that the Presbyters of the Church of England should 
allow Roman Catholic Priests to be Presbyters in Sacred Orders 
and reject the Presbyterian Ministers as mere laymen, agreeing 
as they do, with the Presbyterians in doctrine, and differing only 
in discipline) agreeing with the Roman Catholic Clergy in 
Church government, and disa^eeing essentially in doctrine. 
But in my humble opinion, such is not the view that the law of 
the United Kingdom, since the opening of the Constitution to 
Non-conformists, has taken of the subject. First, by the Act of 
Union between England and Scotland, it is enacted with respect 
to the Presbyterian religion and the Presbyterian Church of 
Scotland, that the true Presbyterian religion shall be for ever the 
Established religion of Scotlaiid. This is the 5th Anne, chap- 8. 
Another section makes the same provision for England with 
respect to the doctrine, discipline, and worship of the Church of 
England, which is also enacted to be the true religion and the 
true worship, from which it might be inferred that between two 
true Churches, and two true reugions, there can be no differences 
but such as are non-essential. I am now speaking not iheolo^- 
cally but statutably. This Act does not apply to Ireland 
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gvBn'tBnioH. certainly ; but by the Irish Act of Union, there is an EnactnMttt 

^wf''"*' ^® ^®^- '^^'> ^' ^'^^ *^^^^^® ^' ^y "^^^^^ ^* ^ provided that " The 

'— '^ doctrine, worsiiip, discipline, and goyernment of the Church 

Mr.Jortioe a ^f Scotland shall remain and be preserved, as the same 
j^^«nt.' " are now established by law, and by the Acts for the union 

" of the two kingdoms of England and Scotland." Now, 
this is an imperial Act, by which we have it established that 
there are two Established Churches, — ^both Churches recited to 
be Churches holding the true Protestant religion, in worship, 
doctrine, and disciplme, — ^both Churches not only declared to be 
legal, but established, one for England and Ireland, and the 
other for Scotland. We have then, here, the Church of Scot- 
land legislatively not only tolerated, allowed, and protected, bat 
established as the true Church of Christ, the governing Church 
within a third portion of the United Kingdom, and the Ministers 
of that Christian Church are the legal and appointed Pastors of 
the people of Scotland, and tlieir Orders are recognised as trae, 
legal, and complete Orders. Now, can it be contended that 
these ordained Ministers are not, in the eye of tho Imperial 
Legislature of Great Britain, Clergymen in Holy Orders, or 
that their Orders are not to be regarded — ^that they are mere 
laymen ? If they are in Holy Orders only by the law of Scot- 
land this might be so ; but these Enactments are Imperial, and 
they bind all the Queen's subjects throughout every part of the 
realm. But can it be said that their Orders are not vaUd out of 
Scotland; can any Church of England man say that? The 
doctrine of the Church of England is, I may say the law of 
England is, that Orders are personal not official, they are indeir 
lible ;— -you will find that laid down in Hooker, a great oracle 
on this subject. But a very important Statute was men- 
tioned by my brother Perrin in the course of the argument^ 
57 George in., c. 51, relating to marriages in Newfoundland. 
Now this Act recites a doubt. It is an important Enactment, and 
the use I make of it is this, that it is a recital of what the kw of 
England is with respect to marriage. '' Whereas a doubt has 
'' existed whether the law of England, requiring religious cere- 
** monies in the celebration of marriage, to be performed by 
** persons in Holy Orders, for the perfect validity of the mar- 
/' riage contract, be in force in Newfoundland," &c.; audit enacts 
'^ Tlmt from and after the 1st day of January, 1818, all maniages 
*' had in Newfoundland, shall be celebrated by persons in Holy 
'* Orders/' Now,whatisthestatementofthelawof England? why, 
that it is necessary that a person in Holy Orders &ould cele- 
brate marriage, it does not say a person in Episcopal Orders, but 
in " Holy Orders." The second Act relating to Newfound- 
land is the 6 Geo. iv., cap. 68, which repeals that Act, and sub- 
stitutes a new Act for it, but does not make any material altera- 
tion, as far as the present question is concerned in the law as 
established by the former Act, and makes no change in the ex- 
pressions or character of that Act as to Holy Orders; it validates 
all former marriages, and makes Enactments invalidating all mar* 
riagea that in future should not be celebrated in the msmer 
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prescribed. I come now to the important Statute which has been ^"*"*'^"*'"' 
relied on relating to marriages in India, it is the 58 Geo. iii., c. 84, " i J42.*"'*' 
it recites, *' Whereas doubts have arisen concerning the validity — 7— 
" of marriages which have been had and solemnized in India by cmmpton's 
" ordained Ministers of the Church of Scotland as by law esta- Judgment. 
" blished." It enacts, that all marriages solemnized in India 
before the 3 1st Dec, 1818, by Ministers of the Church of 
Scotland, shall be of the same force and effect as if solemnized by 
Clergymen of the Church of England, and that after the said 
31st Dec., ^' AH marriages between persons, both or one of such 
'^ persons being members or member of, or holding communion 
*^ with, the Church of Scotland, and making a declaration to the 
*' effect hereinafter mentioned, which marriages shall be held and 
^' solemnized within the British territories in India by ordained 
'* Ministers of the Church of Scotland as by law established, and 
appointed by the united company of Merchants of England, 
trading to the East Indies, to officiate as Chaplains within the said 
territories, shall be, and shall be adjudged, esteemed, and taken 
** to be of the same and no other cause and effect, as if such mar- 
'* riages were had and solemnized by Clergymen of the Church 
'' of England, according to the rites and ceremoniea of the Church 
** of England." They are described as ordained Ministers, but 
how ordained? their ordination is pure and complete, and 
acknowledged to be so in Ireland and England as established in 
Scotland ; and am I to be told that these Orders are not recog- 
nised by the law of England? But it is said that the Scotch 
Presbyterian Clergy are in Holy Orders in Scotland but not 
elsewhere. In addition to the answer already given that Orders 
are personal, the Statute just referred to is an express decla- 
ration that the Presbyterian 'Minister carries his Orders with 
him as far as British India. A British Clergyman officiating in 
Scotland is there as a tolerated, licensed Preacher, as a Scotch 
Preacher is in England or Ireland. Does he lose his character 
as a Clergyman, or is he suspended in his Orders by residing in 
Scotland? No ; he carries his Orders with him. That is the 
doctrine of the Church of England ; but not only so, but the 
Scotch law and the Scotch Courts acknowledge his Orders, 
and consider him as an ordained Minister, though not in the 
Orders of the Church of Scotland. And why should not also 
the Church of England acknowledge Presbyterian Orders ia 
England in the same way ? But again, it is said that the Irish 
Presbyterian Church does not come within the description of 
the Scotch Church. But it is well known that it is a colony 
from, and a branch of the Scotch Church, and that the doc- 
trines, the Orders, and the discipline are exactly the same. It 
is true it is not established in Ireland, and that makes the only 
difference between it and the Scotch Church. It is however alio wed 
and protected by law — ^its Ministers are pensioned and paid 
by a Parliamentary grant — ^they are the ecclesiastical Ministers 
of the Church of Scotland, and their Orders are included in 
the terms of the 58 th Geo. iii«, cap. 84, before referred to. The 
yerdkt states that Mr. Johnstqo was the placed and regular 
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QusKv*tBiBOB, Minister of the congregation of Protestant Dissenters, coji- 
^ISia"^"' monly called Presbyterians, at TuIIylish. The history of wir 

own country informs us that the first Irish Presbyterian Minifc- 

^r^ustice f^j^ "WBTe Ministers of the Church of Scotland — ^that they 
Judgment.' Settled iu Ireland on the invitation of the ruling power of the 

United Kingdom — performed pastoral functions — filled benefices 
in the North of Ireland, and discharged the parochial duties ss 
Presbyters of the Church. The Act of Uniformity deprived 
them of these offices, but subsequent Enactments recognised th^ 
Clerical character and Orders. Though not in the establishment 
of the Church of Scotland they are members of it ; they are of 
that Church though not in it : something like the Roman Catho- 
lic Bishops in foreign countries, in pariibus infidelium. They are 
ordained Ministers of that Church, having the same Orders, doc- 
trine, and discipline, taken not by imitation from the Church of 
Scotland, but by succession from it as the parent Church. There 
is another important Statute on this subject, the 41 George iii., 
cap. 63, an Act to remove doubts respecting the eligibiuty of 
persons in Holy Orders to sit in the House of Commons. It 
recites, " Wheieas it is expedient to remove doubts which have 
** arisen respecting the ehgibility of persons in Holy Orders to 
'' sit in the House of Commons, and also to make effectual provi- 
" sion for excluding them from sitting therein. Be it therefore 
** declared and enacted, &c., &c., that no person having been 
" ordained to the office of Priest or Deacon, or bein^ a Minister 
'* of the Church of Scotland, is or shall be capable of being 
** elected to serve in ParUament as a member of the House of 
" Commons." Sec. 2, " And be it, &c., that if any person 
" having been ordained to the office of Priest or Deacon, or 
" being a Minister of the Church of Scotland, shall hereafter be 
'^'elected to serve in Parliament as aforesaid, such election and 
** return shall be void, and that if any person having been elected 
" to serve in Parliament as a Member of the House of Com- 
** mens, shall, after his election, be ordained to the office of 
" Priest or Deacon, or become a Minister of the Church of 
'* Scotland, then, and in each case, the seat of such person shall 
" immediately become null," &c. In that Act of Parliament the 
Orders of the Scotch Ministers are expressly acknowledged. 
The English Clergy are excluded by the names properly given 
to them m the Canons, " Bishops," " Priests," and " Deacons," 
and the Scotch Clergy aspersons in "Holy Orders." These tiro 
classes, are together excluded from the House of Commons on 
the ground of their being in Holy Orders, and in this respect the 
Presbyterian Ministers are separated from all other Dissenting 
Ministers, and placed on the same ground of exclusion and dis* 
ability as the Priests and Deacons of the Established Church. 
By another Act Roman Catholic Priests are excluded likewise 
from the House of Commons, on the same grounds, as being in 
Holy Orders. Presbyterian Clergymen are excluded from the 
House of Commons because they are in Holy Orders. It would 
be unfair to say that they shall not jperform the ceremony of 
marriage because tiliey are not in Holy Orders, when it is declared 



Reffina v. MUlis^ et Regina v. CarrolL 273 

by the authority of the Legislature itself, that they are in Holy 0««««'«bb»oh, 
Orders, and when it is on that ground that they are excluded ^"^^^^^^ 

from seats in the House of Commons. We then have it on the L 

highest authority, that of the Legislature itself, that Presbyte- ciL^^^ 
rian Ministers are in Holy Orders, though not Episcopally Judgment* 
ordained, a difference which is more theological than political ; 
and without entering into the discussion of it, as I have abeady 
touched on it, I will only refei^to the language of St. Jerome, 
quoted in Hooker, Ec. Pol. Lib., 7, chap. 7, p. 386 ; and at this 
** very mark doth St. Jerome evermore aim, in telling Bishops 
*^ that Presbyters were at the first their equals ; that in some 
" Churches K>r a long time no Bishop was made but only such 
*' as the Presbyters did choose out amongst themselves, and 
" therefore no cause why the Bishop should disdain to consult 
'^ with them, and in weighty aSisurs of the Church, to use their 
*' advice, sometime to countenance their own actions, or to repress 
" the boldness of proud and insolent spirits ; that which Bishops 
*' had in themselves sufficient authority and power to have done, 
" notwithstanding they would not do alone, but craved therein 
'' the aid and assistance of other Bishops, as in the case of 
'' those Novatian heretics, before alleged, Cyprian himself did." 
Though that is the opinion of Hooker, yet it has not universally 
prevailed in the Protestant Church. We know that the great 
and venerable founder of the Methodists, the Rev. John Wesley, 
himself a Priest of the Established Church, and remarkable for 
his attachment to its doctrines and discipline, considered them the 
same order, differing in gradu, not in ordine — and he himself or- 
dained Bishops and Superintendents to preside over the brethren 
in North America, it is right, however, that I should add, 
(because Mr. Wesley was an attached member of the Church of 
England, and departed with great reluctance from any part of 
its discipline,) that he performed this act only on necessity, he 
violated no order, invaded no man's right by appointing and 
sending labourers to the harvest where mere were none other 
to periorm the duties of religion. This will be found on refer- 
ence to Moore's Life of Wesley, vol. ii., p. 337. One more 
authority I will quote, which has been referred to by the learned 
Counsel on one side and on the other — Bishop Burnett on the 
39 Articles. In his exposition of the 23d Article, he places this 
subject in a clear point of view. He says the Article was formed 
with a view to the acknowledgment of foreign Churches, and 
that therefore general words were used for the purpose of not 
excluding their Ministers from acting in our Church. Now, this 
is very important testimony on this subject. His book is one of 
the highest authority in the Established Church, and his opinion 
is this, that this 23rd Article was framed with a view of enabling 
Ministers ordained in foreign Churches, and without Episcopttt 
ordination, to be considered as being in Orders in our Church. 
Now, if the Orders of Geneva were included or intended to be ^ 

included in this Article, shall not the Orders of the same body in 
Ireland and Scotland be also admitted? I may also mention, that for 
many years marriages were performed by a Lutheran Clergyman 

8 
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QvxBj'aBncii. iq tliB City of Dubliii ; he was a Minister of one of thcjl^b 
Trin^Term, {Q^eigj^ Chorches ; he waa not Episcopally ordained ; he waa <rf 
the Calyanistio persuasion, a Minister of one of the 



Mr. JuBtiee Galyanistic Churches^ which ware Presbyterian in form of gov^ 
jod^^k" ernment — and thb Gentlanan celebrated many clandestine nuu^ 

riages in the city of Dublin* Huguenot Ministers, who also Kav^ 
not Episcopal ordination, were in the habit of oelebrati&g 
marriage here for many years, and no one oyer heard that 
these marriages were not valid, and many most respectable 
French families, some most wealthy, influential, and respectaUi 
fBuoailies, who were exiled from thehr own country by the Edict 
of Nantz, settled in Dublin, and intermarried with themselves 
and with others, and I think I do not go too far when I say, thai 
these persons preferred being married by the Clergymen of their 
own communion and Churdi, to beine married by a Clergyi- 
man of another Churdi. These were Clergymen of the Germaii 
and Lutheran Church, in which, as I before stated, there wet^e 
no Bishops, except in Denmark and Sweden. A Clergyman in 
the ndighbourhood of Dublin, (I need not name the Gentlemaif« 
his name waswellknownin the Ecclesiastical Court,) has celebrated 
many clandestine marriages ; they have been repeatedly before 
the public ; and I never heard, although his conduct was maclk 
reprobated, that the marriages performed, or perpetrated by 
him, were invalid marriages. iMow, I woidd ask again, if the 
Orders of all these Ministers were intended to be included within 
the pale of the Church, if the opportunity was intended to be 
given by conformiag to the Protestant Established Churchy 
to be m Orders <id eundum, without re-ordination, whidi 
the Clergy of these Churches would not submit to, does it 
not manifestly lead to the conclusion that the Orders of such 
persons are recognised by the article, and by the discipline of 
the Church of England ? Now I hope I am not misunderstood. 
I should be sorry to%e understood as undervaluing the Orders 
of the Church, to which I myself belong, die Churai to wluch I 
am attached for more reasons than one, and which I prefer to all 
others, — ^but in the spirit of that Church I would wish the rights of 
other Churches to be regarded with a brotherly feeling,— •4Uid in 
fine, I would say, that it is not on any legal principle tluit the &o« 
man CatholicPnest is allowed by tlie Clergy of the AngUou Churdi 
to be in Holy Orders, and that the Presbyterian is to be con- 
sidered a mere layman ; it is, and I repeat it over and over 
a«in, only on the doffma, not of the Church, not of llie Artidea 
oF the Church, not me law of the Church, but of the Clergy 
of the Church, and not universally received among the Clergy, 
a dogma doubted by many and denied by 8<»ne of the suirt 
mous Ministers of the Church, viz., the dogma, that none but a 
Bishop can ordain, so as to confer Holy Orders. For the r^a^ 
sons I have stated, my opinion is, that a marriage celefarated b^ 
a Presbyterian Clergyman between two Episcopal Protestants, A 
now, by the law of Ireland, a valid marriage, I must own, how-^ 
ever, f^t it was only at a very late stage of the argument Aat 
my mind was brought to this conclusion. In the case of the 
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Queen v. Smith this ground was not reUed on. That case was Qinm'tBnoB, 
argued on both sides as if the disputed mairii^ had been per- ^^'^^l^^' 

•formed by a layman, and the ease of its being entitled to con- L 

sideration or yalidit j on the ground of its being performed by a ^J^^ 
Presbyterian Clergyman was not ui^ed. I &en also fialt the ju^gmot.' 
difflcttlty of limiting the extent to which the principle ooukl be 
carried, and of disfinguiBhing between a mere layman and any 
Clerical character short of a Clergyman of the Anglican Church. 
I was afraid of indnding Sabbatarians, Jumpers, and others, who, 
though they form congregations and meetings, can scarcely be 
called or denominated a religious branch or diyision of the 
ChurclL But it appears to me now, on consideration, that the 
Legislature itself haui drawn a line of distinction with accuracy 
and judgment, that it has recognised and acknowledged the 
Clerical character in two Churches established by the Statute 
law of the realm, the Churdies of England and Scotland ; and 
although there may be other denominations and con^egations, 
most respectable, and entitled to the highest consideration, whose 
Ministers are ordained, yet I find no reco^gnition in law of their 
Orders or Clerical character ; though they may exist, I only 
find the Orders recognised of the two great rrotestant Churches 
I have mentioned. I enter not into the consequences of the 
decision in this case. It is my business as a Judge to expound 
and not to remedy the law. If there be any fault in it, it is the 
business of the Legislature, either by narrowing or expanding it, 
to remedy the eyil. I do not go so far as Mr. Brooke, who so 
ably argued this question, in his notion of the flexible and 
accommodating character of the common law, in adapting itself 
to every new circumstance as it may arise, but I saj] it is a most 
equitable law; in the words of Sir Edw. Coke, 'Mt is a nursing 
'< mother, and it contains in its fertile bosom the principles <» 
''justice and equity, which, though long latent, onen deyelop 
'' themselves as new circumstances and exigencies arise, like these 
** seed} which may have lain dormant for years, but which vegetate 
'' and spring up as the turning of the soil admits the access of 
*' the sun and the air.'' As I said, I do not enter into conse- 
quences ; but I may remark that any decision that tends to a 
more intimate union and a more kmdly fellowship with each 
other, of the two great branches of Protestantism, wno tc^ether 
oocopy these realms, and are connected together with so many 
links, would be to me a source of much satis&ction. These two 
great bodies, differing only in discipline and Church govem- 
ment, are perfectly agreed in all the essential doctrinei of the 
Christian Church. JBut for these unfortunate diSerenoes on 
Episcopal ordination, tiie Presbyterian might sign the Artides 
of the Anglican Churches, and the Anglican Church ^e Pres- 
byterian confession; and if the Church of England could be 
induced to abate somewhat on the score of these Episcopal 
Orders, and the Presbyterian Clergy to moderate somewbrt of 
ilieir aversion to prelacy, and meet on the middle platfonii of 
kindred Ghurobes, it would tend mudk to the peace of bolii 
Churches, and what is paramount to all odier considerafiotLs, to 
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SoBVH'tBBifCR. ^Q extension of the kingdom of Him who is acknowledged hy 
Tru^Term, y^^^ ^ ^ ^^ Bpiiitual Head of the Universal Church, Mj 
opinion, tberefore> is gainst the Crown on the two first propo- 
sitions, and with die Crown on the third and most important 
question ; and therefore I shall make no difference between the 
eases ; but my opinion is, that the prisoners are guilty of the 
charge laid in the indictments. 

BLSVBNTH DAT — 8ATUBDAY| HtH JUNE, 
MB. JUSTICE BUBTON'S JUDGMENT. 



Mr. Justice 
Burton*! Jodg 
ment. 



liaji»M. BuBTON, J. — These cases have received so much discussion, 
and have been so very ably argued, as well on the part of the 
prosecution as of the prisoners, and, besides, the facts of the cases 
are so clearly set out in the special verdicts, that I thiok I shall 
best consult the interest of the public, the case having abeadj 
taken up (and necessarily) so much time, by confining myself, as 
distinctly and succinctly as I can, to the questions in the case, 
and a very short review of them. But I wiU have to state some- 
what more fully the reasons from which I conceive it to be mj 
duty to arrive at the conclusion which I have in the cases. The 
best course, then, I think will be to consider the case as it would 
have stood before the Marriage Act of 26 Geo. iL, c. 33, in Eng- 
land, and the 58 Geo. iii., c. 81, s. 3, in Ireland ; and upon that 
view of the case these questions arise, first, whether tne pres- 
ence of a Priest in Holy Orders is essential to the due and legal 
solemnization of marriages generally — ^by that I mean subject Ui 
certain qualifications and certain statutory Enactments ; secondly, 
whether a Presbyterian Minister, not having received Episcopal 
ordination, can, under that law, be held to be for the purpose 
of celebrating marriage, a Priest in Holy Orders ; thirdly, 
whether if not a Priest in Holy Orders, he may legally be con- 
sidered a person whose office, for the purpose of giving validity 
to marriage, is equivalent to a Priest in Holy Orders ; fourthly* 
whether before the Act of 68 Geo. iii., c. 81, s. 3, a marriage 
contract per verba de prcBsenti was a marriage, effectual by law 
to confer any civil rights or for any civil purposes ; fifthlyi if 
it was, whetner an indictment for bigamy could be sustained 
where the first marriage is of this description ; and, sixthlv and 
lastly, if it could, has Sie English Marriage Act invalidated such 
contracts as marriages ; and if so, had the Statute 58 Geo. iii** c. 
81, a like effect in Ireland. As to the first question, I think 
that the intervention of a Priest in Holy Orders is essential to 
the due and legal solemnization of matrimony generally, hat 
subject to certain qualifications of the rule and statutable excep- 
tions. As to the second question, I think that the desi^ation 
of a Priest in Holy Orders is a Priest who is so by Episcopal 
ordination, and, consequently, that a Presbyterian Minister not 
having had Episcopal ordination, is not within that designatiofli 
nor is he as to the third question, as I conceive, one whose office 
for the purpose of celebrating marriage is to be considered as 
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^auivalent to that of a 'Priest in Holy Orders. I speak ^^^* 
of this as matter of positive law; and not as to its being "^^2^^' 
matter of just, sound, or reasonable proyision one way or — 7- 
the other. The canon law, so far as it has been received B^toaS*^ 
'into the Established Church, appears to^ establish on both Judgmont. 
]points, first, that a person not Episcopally ordained, is not 
a Priest in Holy Orders, and that no sufficdent authority has 
been shown for suggesting that a person not in Holy Orders 
can, by approximating no matter how near, be considered equiva- 
lent to a Priest in Holy Orders, so as to give validity to mar- 
riages between members of the Established Church. I have 
stated the several propositions which I have laid down as being 
subject to some legal qualifications and statutable exceptions. 
As to le^ qualifications, they are those which arise under 
peculiar circumstances, as where one accused of bigamy, has been 
jBeld to be estopped by his own acts frbm denying the validity 
of his first marnaee ; or where the first marriage was celebrated 
in a Church, and by a person ostensibly believed to be a Priest 
in Holy Orders, and acting as such, and cases in which the in- 
validity of the marriage ceremony has been held to be put out 
. of the question by circumstances from which lawful marriage 
was presumed. As to the qualification arising from estoppel 
if that is carried to the extent that a person is estopped firom de- 
nying the validity of a marriage to which he was a party, it cer- 
tainly would put an end to all questions where the parties were of 
sound mind, and had come to years of discretion; to this I certainly 
cannot assent, as in my opinion there is no authority for it. Jones 
r. Robinson, 2 Phil., 285, is not an authority for it. That was the 
case of a Jewess who having been married according to the rites of 
the Established Church, and not disclosing the fact of her being a 
Jewess at the time of the marriage, would not at the end of 
years be allowed to annul the marriage in a suit in the Ecclesias- 
tical Court. To raise any estoppel it is necessary that the facts 
which may make it, should be laid before the Jury; anything for 
instance of imposition, fraud, or deceit being resorted to, and 
that being necessary to be given in evidence on the trial, and 
not being found upon this verdict, or appearing on this record, 
cannot now be inquired into. With respect to the statutable 
exceptions, as I have called them, they are such as tend to con- 
firm the p;opo8ition8 I have stated ; for. for ^hat porpose were 
laws passed to render marriages between Presbyterians by their 
own Ministers valid, if such marriages were by law valid, not 
only between themselves, but between members of the Estab- 
lished Church. As to 21 and 22 Geo. iii., c. 26, it has been 
suggested that it we^ capable of such a construction as would 
make a marriage valid where either of the parties married was 
a Dissenter, but though suggested it was neither pressed nor 
supported ; the words are, '' That all matrimonial contracts, or 
*' marriages heretofore entered into, or hereafter to be entcored 
" into between Protestant Dissenters, and solemnizedorcelebrated 
*' by Protestant Dissenting Ministers or Teachers, shallbe, and 
" shall be held and taken to be good and valid to all mtents and 
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as a declaratory Act, and being so, is to be extended to all cases 
within the reason of it ; and tnen it being argued that the rea- 
son of it extends to marriages between members of the Estab- 
Ibhed Church, that consequently such marriages are by this 
Statute declared to be ^ood; bat 1 think that this wonld be mak- 
ing a ULBe of the authority of Lord Coke as to the construcdonof 
Statates, and which has been referred to, to which I cannot accede. 
When I find that the Statute, by express terms, limits the dA- 
daration, to what? — ^to marriages between Dissenters ; when the 
Act BO limits its objects, I find it impossible to say that the ob- 
ject of the Legislature was, that the Statute should be carried not 
only beyond, but contrary to its express enactment. This certafaily 
does not come within Lord Coke's mode of construction, as the 21 
and 22 Geo. iiL, c. 25, was passed for the purpose of ^Ting partioo- 
lar relief to persons of a particular description, haying all penans 
of that description before it, and it expressly limits its enact- 
ments to that class, and I find it impossible to carry what is called 
llie reason uid spirit of the Statute beyond what it has expressed. 
If I am right upon the points which I have so far considered, tiie 
ftmrth question arises; but before I come to that, on the first part 
of the case, there were two grounds upon which, yery late in 
the discussion of the question, it was suggested that the celebra- 
tion of marriage by a Presbyterian Minister ought now to be 
held equiyalent to a marriage by a Priest in Orders by Episco- 
pal ordination. It was indeed suggested yery early in tlie 
argument on the part of the Crown, that this construction should 
extend not only to marriages celebrated by Presbyterian Dis- 
senting Ministers, but should be extended to the Ministers of all 
congregations of Christians, and that on account of what was 
said to be the construction of the common law. A great deal of 
the argument for extending to a Presbyterian Minister the right 
of marrying two Church of England Protestants, would tend to 
go the len^h at first contended for, and I do not wonder that 
such a yiew occurred to the Counsel for the Crown ; however, 
in the course of the argument that ground was much narrowed, 
and the grounds I am now about to mention were not suggested 
until they were suggested by my brother Crampton in his yery 
learned and able Juagment. The great ground upon whidi the 
proposition that the term Holy Orders extends to a Minister of the 
Presbyterian Church is put, by my brother Crampton, is on what 
is alleged to be the effect of the Acts of Union between England 
and Scotland, and Great Britain (so united) and Ireland, by yirtae 
of which it is conceiyed that ordination, according to the Presbyte- 
rian discipline, being tak^i from and identified with that of the 
Olnirch or Kirk of Scotland is put on the same footing in Great 
Britain and Ireland as it is in Scotland. But I do not oonoeiy e, with 
great respect for my brother Crampton, that such is an aoeorate 
yiew to take of tibie Acts of Union between England and Scothad. 
The Act ofUnion between England and Scotland (5 Anne, c 8} 
certainly enacts '^ That that Act, and another Actiniae same See- 
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" sion, entitled an Act for securing the Church of England as by 0»m»*»»««c"» 
" law established, in all things therein contained, and also an Act ^^^iSiz*^' 
'* of the Parliament of Scotland, entitled an Act for securing the — 7— 
" Protestant reUgion and Presbyterian Church government of that ^^a^jJnk. 
" country, shall mall times be and for ever be held and adjudged ment. 
'' to be essential and fundamental parts of the same Articles of 
'' Union." And these Acts are declared and ordained and con- 
tinued in all times to come, a complete and entire Union of the 
twa Kingdoms of England and Scotland. These are the terms 
of the Articles. And I do not think they can be construed 
to mean that the Presbyterian Church goremment of Scotlfuad 
shall become and be in future the Presbyterian Church goyern- 
ment in England, any more than that the Episcopal Church 
goyernment of England shall be the Church goyernment of 
Scotland. At most it can only mean that the Episcopal Church 
government of England shall be admitted to be the Church 

?>yernment in Scotland for Episcopalians. And so that the 
resbyterian Church government of Scotland shall be admitted 
to be the Church government in Eiu^Iand (oY Presbyterians. 
Then as to the Act of Union between Great Britain and Ireland 
{40 Geo. iii., c. 67), it provides by the fifth Article ** That the 
" Churches of England and Ireland be united" — ^into what? ** into 
" one Protestant Episcopal Church, to be called the ' United 
'* ' Church of England and Ireland,' and that the doctrine, wor- 
'' ship, discipline, and government of the said United Church, shall 
'* be and shall remain in full force for ever, as the same are now 
'' by law established for the Church of England ; and that the 
'* continuance and preservation of the said United Church as the 
Established Church of England and Ireland, shall be deemed 
and taken to be an essential and fundamental part of the 
Union ; and that in like manner the doctrine, worship, disci- 
pline, and government of the Church of Scotland, shall ^remain 
** and be preserved as the same are now established by law, and 
*' by the Acts for the union of the two Eangdoms of England 
" and Scotland." Now this can never be construed to mean tibat 
the doctrine, discipline, and worship of the Episcopal Church 
shall be the doctrine, discipline, and worship of the Presbyterian 
Church. Nor, on the other hand, that the doctrine, discipline, 
and worship of the Presbyterian Church, shall become the doc- 
trine, discipline, and worship of the Episcopalian Church, it 
would, at most, only mean that the Established doctrines, disci- 
pline, and wondiip of the Episcopalian Church, should remain in 
Ireland, and that the doctrine, discipline, and worship of the 
Presbyterian Church should remain m Scotland. This may be 
strong ground for holding what it is not now necessary or per- 
haps proper to give any opinion on, viz. that a solemnization of 
marriage in England between two Presbyterians, according to 
the forms and discipline of their Church, would be valid, but it 
never, in my mind, could be held, at least, it never before was 
thought of, that the Presbyterian mode of celebrating marriage, 
and used by a Minister of that Church, was valid between Epu- 
oopalians either in England or Ireland. I have now stated wnat 
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QvBBii'tBBvcB. my opinion is of the Acts of Union. The Episcopal Church ml 
^'^^i&l^^' Ireland being continued and made permanent as an Episcopal 

1 Church in Ireland, as the Presbyterian Church is by th# 

Bito*^?d» Union made the Established Church in Scotland, it is «»- 
ment.** ' curod to the Episcopalians on one side, and to the Presbyte- 

rians on the other, for their own doctrine and worship, and 
also for the discipline and Church goyernment in their own 
respective Churches. Another Statute was adrerted to, 41 
Geo. iii., c. 63. That was cited as creating if not acknowledging, 
by legislative declaration, a legal parity of ordination in Epis* 
copalian and Presbyterian Orders, and first from the recital in the 
Act, of the expediency of removing doubts which had arisen res* 
pecting the ehgibility of persons in Holy Orders to sit in the 
House of Commons ; and secondly, irom its enacting that no per* 
sons having been ordained to the office of a Priest or Deacon (of 
course meaning Episcopally ordained,) ''or being a Minister of 
** the Church of Scotland, is or shall be capable of oeing elected to 
*' serve in Parliament as a member of the House of Commons ;" 
and certainly it must be admitted, that it does exhibit a dear 
and just sense of parity in the two classes in Orders, one ia 
England, the other in Scotland, and a just assimilation of the 
two Orders for this purpose, viz., the purpose mentioned in the 
Act, both Orders coming within the same reason, — ^that is the 
reason which made one as well as the other unfit to fill the 
station of members of the House of Commons ; but that cannot 
explain away the sense and meaning of the term '* Holy Orders," 
as applied both before and after the Statute to the capacity of 
solemnizing marriage, that is, by Episcopal Orders. Supposmg, 
upon however strong reason, that the term " Holy" may be 
applied, and, as I conceive, justly applied to the Orders as con- 
ferred in the Presbyterian Church, and however strongly and 
justly it might suggest the propriety of making their Orders to 
have equal effect with Episcopalian Orders, as to the capacity of 
becoming members of the House of Commons. Still it cannot 
affect the question as to the meaning in which the term ' Holy 
Orders' has been used and acted on in the government of the 
Established Church, where Holy Orders are there spoken of in 
relation to the solemnization of marriage. Two Statutes were refer- 
red to respecting marriages, one as to India, and the other^as to 
marriages in Newfoundland. I confine myself to the Statute as to 
India : it was made to regulate marriages in India, and it may 
be, and has been observed in argument, that our. establishments 
in India are carried on, not only under the laws of England, but 
under the laws of Ireland and of Great Britain, as established 
by the Union; and it was thought right, that inasmuch as 
Presbyterian Ministers had the capability of solemnizing mar- 
riage m Scotland, it should be extended to them in India ; but 
what is to be inferred from that Statute, It (I speak with defer- 
ence,) has not only not the effect for which it was cited, but tibie 
contrary ; for if, as the law then stood, marriage by Presbyte- 
rian Mmisters were considered of the same validity as those 
celebrated by a Priest Episcopally ordained, there was no occarion 
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fcr the Statute at all, and particularly with respect to the sub- Q"««"*»b«iich. 
sequent restriction in the Statute whereby the right to celebrate ^'^^l.*"** 
wiarriages is only given to Presbyterian Ministers where both or — ; — 
one of the parties married are, or is a member of the Presbyte- ^^^j^j . 
rian Church ; that Enactment was clearly unnecessary if the Legis- ment.'^ " ^ 
lature contemplated, as is contended for, that these Ministers were 
in Holy Orders, but that Statute shows plainly to me, that it was 
then the opinion of the Le^lature that it was giving a limited 
capacity to Presbyterian Ministers to celebrate such marriages for 
the future. The argument for our acting on the hypothesis drawn 
i^om the .Union Statutes, and the 4 1st Geo. iii., c. 63, adjudging 
that the true sense of the term ^' Holy Orders" is by law, 
that is, by the law as received into the law of the Established 
Church, capable of includbg Presbyterian Orders, not Epia- 
copall}[ conferred, could only be effected by acting on the other 
proposition suggested in the forcible and able argument of Mr. 
Brooke, viz., that the common law ought to receive now a 
more extended construction, and that upon the principles lately 
decided in Corporation cases, that Corporations can express con- 
sent otherwise than under seal, that in short the improved habits 
of reasoning and thinking and the present condition of society, 
are new lights by which we ought to be guided in the exposition 
of ancient laws by a supposed modern system of ratiocination. 
I only say that I am not bold enough to act on such analogy in 
such cases, and giving credit as I do to the parity in point of 
reason and religious sense between the Episcopalian and Pres- 
byterian ordination ; on the best consideration I can give the sub- 
ject, I prefer leaving the matter to the decision of the Legislature 
by a new Enactment, rather than to adjudicate upon it as being 
the true law on the subject, and more particularly in a criminsu 
case where the party is supposed to know the law at the time of 
the crime. It would be hard to put upon the prisoners here to 
know the law on the subject at the time the offences were com- 
mitted, as it is now suggested to be sustained on a new mode of 
reasoning, altogether, than what has hitherto been exercised upon 
it. This IS all I have to say upon this most important distinction 
which has been taken by my brother Cram^ton, between 
Presbyterian Orders and uiose of other Dissentmg Ministers. 
Therefore I proceed with the rest of what I have to say on the 
other question, assuming for the present that I have arrived at a 
proper conclusion at the other points and particularly in regard 
to the ground of the Judgment of my brother Crampton. Then if 
I am nght in the conclusion to which I have arrived on the first 
questions, the fourth question arises, whether before the Marriage 
Act and ihe 58 Geo. iii., c. 81, s. 3, a marriage contract per verba 
de prasenti, not solemnized, was per se a marriage ? This also 
divides itself into two questions, first, was it a marriage in any 
sense and for any purpose ; secondly, was it a marriage at law, 
that is creating any civil rights or effective for any civil purposes ; 
upon the authorities, it is to my mind cogent and convincing that 
such a contract was to a certain extent ipsum matrim(miian^ but in- 
complete andirregular, and not having tiie legal effect of a marriage 
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QuBSM'tBnrcH, Bolemnized, not entitling the wife to dower, and leading it, at lUl 
Trin^Term, Qyeu^ doubtful whether the children of sudi a marriage were not 

1 illegitimate. This, I say, is sustainable on high authority, and 

Burto^'f Jiid«. ''''^^^'** comparing it with contrary opinions on the question ; it 
inent." * Certainly had these important effects, it enabled either party to 

enforce the agreement against the other, and still more to sue 
for and obtain a divorce against the other party marrying another 
(but only during their joint lives,) and thus to avoid an interme- 
diate marriage regularly celebrated ; this was the single effect of 
this contract so often referred to as " ipsum matrimanium." The 
fifth question then arises, whether an indictment for bigamy could 
be sustained against a person so contracted, who afterwards is 
regularly marned to another, both i>arties being alive, and the 
second marriage not av6ided by divorce. In a moral sense 
the offence is committed, but ths strong objections to such an 
indictment is that the second marriage bemg voidable only, 
the first is not a good vahd marriage ; and these considerations 
might also lead to the conclusion that the first marriage is 
good in substance and bad in form, that it is not a good 
marriage until solemnized, and is not till then ipso fado 
good, whilst the second was ipso facto good until it was avoided; 
But whatever doubts there may be on this question, the sixth 
question remains to be considered, viz., whether, supposing there 
had not been a due solemnization of the first marriage, and that 
there had been a second regularly solemnized marriage; whether 
before the English Marriage Act, and 58 Geo. iii., c. 81, (Irish), an 
indictment for bigamy could be sustained. In fact, whether since 
the 1 dth section of the English Marriage Act was transcribed, as it 
has been, into the 58 Geo. iii., c.81, the effect has been to abolish 
the value of a contract per verba de pr(Bsenti, as constituting mar- 
riage in any way ? I think it has, seeing it has abolished the 
jurisdiction of the Ecclesiastical Court, by enacting '' That in no 
*^ case whatsoever shall any suit or proceeding be had in an v Eccle- 
'^ siastical Court of that part of the United ICingdom called Ire- 
**' land, in order to compel a celebration of an^ marriaee in fade 
^* eccIesuBy by reason of any contract of matrimony wnatsoever, 
** whether per verba de prtBsenti, or per verba de fuMro, which 
" shall be entered into aiter the end and expiration of ten days, 
*'* next after the passing of this Act." It takes away the power 
to divorce a vinculo matrimonxi for a subsequent marriage, as well 
as to enforce a celebration of the contract. The operation of this 
Act must amount either to a declaration that a mere contract per 
verba de prceserdi^ without solemnization, was not an actual legal 
marriage, so as to produce legal effects, or it is an enactment 
that it should no longer do so* In fact, what could prevent the 
evils of clandestine marriages, if a valid marriage coula be effected 
per verba de prcssenti ; it would have the effect of enabling these 
marriages to take place, which it was the object of the Xedb- 
lature to prevent. When I say that this is my considered judg- 
ment on tne effect of this clause, I must admit that I know of no 
express determination upon the point, or of its ever having been 
before any Court of Justice ; but I should be quite sati»fiea with 
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what seems to me to be the plain sense of the clause. It is said fiv*>*'« bmcb, 
that the Statute might in express words have done awaj with such "^2.^^* 

contracts altogether. It does not do so, but it leayes them as -- 

they were, to be proceeded on, if the parties thought fit, as con- Bwton\iXdir- 
tracts, but not as marriages, or to be enforced as marriages ; and ment. 
the necessary effect of the clause was to abolish (if ever it existed) 
the **ipsum matrinumium** of such contracts. The reason why 
this question has not been the subject of express decision, is, 
as I conceire, on account of its being so generally understood. 
The first person who notices it is Sir W . Blackstone, 1 vol., Com., 
485 — "How fiar the Act of 26 Geo. ii., c. 33, (which pro- 
*' hilnts all suits in Eeclefflastioal Courts to compel a mar- 
'' riage in consequence of any contract) may collaterally tend 
" to revire the c&use of the Statute of Hen. viii." (by which it 
was declared that all persons might lawfully marry, but such as 
were prohibited by Ood's law, and that all marriages contracted 
by lawful persons in facte ecdesttB and consummated, should be 
indissoluble) " and abolish the impediment of pre-contract, I leave 
to be considered by the canonists." And in page 440 he says, 
^ No marriage is Toidable by the ecclesiastical law after the 
'* death of either of the parties, nor during their lives, unless for 
*' the canonical impediment of pre-contract (if that indeed HiU 
*^ ervfts) of consanguinity, or affinity," &c. In the latest edition 
of Blackstone, by Christian, there is a note to p. 435, n. 3, '* But 
as this pre-engagement can no longer be carried into effect as 
a marriage, I think we may now be assured that it will never 
** more be an impediment to a subsequent marriage actually 
** solemnised and consummated." In a late book, Rogers' Ec. L., 
593, he says, *' That the mere civil contract, or contract per 
verba de prtBsentiy neither does, nor ever did in this country, 
constitute matrimony ; and that since the power of the Eccle- 
** siastical Court to compel celebration of marriage has been 
taken away, laying aside all question of action for damages, 
no right whatever to attach upon such a contract in places 
•* to which the Marriage Acts do not extend ?" But why resort 
to such authority as this, when I have the authority of the best 
canonist who ever lived, (Lord Stowell,) and he, in Dalrymple 
V. Dalrymple, has stated that the Marriage Act has swept away 
the whole subject of irregular marriages, with all the learning 
belonging to them. If so, it is impossible to hold that a contract 
per verba de prtBsenti can any loneer be ** ipsum matrimanxum ;" 
and therefore, and on t^e whole 01 the cases, I must pronounce 
my Judgment for tiie prisoners. The Court is put into a condi- 
tion of some difficulty from the difference of opinion which elists 
amongst its members on this question, unless some Judge, for the 
purpose of allowing the case to go fbrther, will allow nis Judg- 
ment to be recorded as different &om what he has decided. All 
I have to say is, that there is not a ^adow of difference between 
myself and J udge Crampton in ^e view which he has taken of 
this case, save as regards the construction which he has given to * 
the Acts of Union, and tibe inference he has drawn from 41 Geo. 
m., c. 68 ; in truth the only difference between his opinion and 
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mine, is, that he oonceiTes a Presbyterian Clergyman ib preeisely 
in the same condition as a Minister of the Elatablished CShurdi, 
in respect of beinff in Holy Orders by law, a condnsion at which, 
for the reasons I have stated^ I cannot arriye ; but as we differ 
on that point only, if my Judgment should happen to be thong^it 
rieht, it may be the means of leading the Legislature to consider 
whether some other provision may not be made which will remove 
not only difficulties and doubts, but discontents also. 

CHIEF JUSTICE PBNiniFATHBR'S JUDGMBNT. 

Pbnnefathbr, C. J. — In the case of the Queen o. CarroQ, 
my Jud^ent entirely concurs with my brother Burton's, aad 
my opimon is, that the prisoner in this case ought to be acc^uitted ; 
the fact with which he is charged, namely, liuftvin^ mamed one 
woman when a woman to whom he had been previously married 
was living, not having been proved against him. The case turn 
entirely upon the positive law ; and it is not a case in which, even 
if iQclined to do so, we are at liberty to indulge in anything of 
imagioation on the subject. If there be reason for altering the 
law, it is a matter for the Legislature to apply the proper remedy 
to, but with which we, sitting as Judges, and oedled upon to 
construe the law as it now stwds, have no concern. The entire 
question arises on the words *^ being* married" being the words 
used in the late Statute of bigamy, and the same words were 
used in the earliest Statute on the subject. Bigamy was an 
offence at one time capital, and though it is not now capital, it is 
still a felony, and it seems to me that to convict a person upon 
the serious charge- of felony, the case against him ought to be 
reasonably free from doubt, but I confess, as I view the uiw on the 
subject, this case is really free from doubt in favour of the prisoner. 
We have an interpretation given to the words ** being married," in 
a book of, I believe, unquestionable authority, 3 Ins., 88, c 27, 
" This extendeth to a marriage de facto^ or voidable by reason 
" of a pre-contract, or of consanguinity, or of affinity, or the 
** like, for it is a marriage in Judgment of law, until it be avoided; 
'' and therefore, though neither marriage be dejure^ yet they are 
'' within the Statute." But the voidable marriage here mentioned 
does not mean an imperfect marriage, which never was good, it 
means a voidable marriage only, tlutt is, a marriage vahd until 
avoided, and one ground upon which he says it may be avoided 
is by a pre-contract Now, if a pre-contract is to avoid it, it is 
inconsistent with the idea of an actual previous marriage ; if it be 
a contract, it is not a marriage in the full sense of the woid ^ 
and though the term ^' ipeimi malrimamunC* may, by reason of the 
canon law, be made use of in a loose way, in a way hard to 
understand, yet, if in point of fact it be considered a pre-contract, 
it is not a marriage, and a man is not to be transported if he 
has only entered into a contract and not into a double marriage. 
There seems to be no doubt that this is the law on the subject. 
1 Rus. on Gr., 1 92 ; and though it is held by Lord C!oke, and every 
other writer I can find, that a voidable marriage is sufficient, and 
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is what he alludes to as very sufficient to sustain an indictment ^"f "'•^"***' 
for bigamy, it is no reason, for saying that an absolutely void '^1842.*'*^' 

marriage, a mere nullity, is sufficient to amount to a felony. 

In 1 Hale P. C, 693, it is laid down that a void marriage wUl ^if Ja^*. 
not do to convict for bigamy ; and this is exemplified in the case Judgment. 
in 1 East. P. C, 466, which was referred to by Mr. Smith,* 
where a party had entered into three marriages; the second 
marriage in lliat case, although there was a regular ceremony 
performed, was considered and adjudged to be not a voidable 
marriage, but a downright absolute nullity, and not sufficient to 
sustain an indictment for bigamy. That case is stated as Lady 
Maidson's case at the Old Bailey, London, in 1648, and is men- 
tioned in 1 East. P. C, 466. If a marriage which has taken 
place be an absolute nullity, and not a mere voidable marriage, 
as described by Sir J. Nicholl, in Elliot v. Gurr, the consequence 
is, that the absolute nullity can never form a consituent part of 
an indictment for bigamy. The facts of the case, with respect 
to this individual Carroll, are these : — [Reads the foucts from 
the special verdict.'] The special verdict states that he was 
married " according to the form of the Presbyterian Church ;" 
it does not state what the particulars of that marriage ceremony 
were, and I have some doubts whether the Court has sufficient 
information — sufficient legal information, to enable it to say 
what is the form of marriage in the Presbyterian Church. The 
Church of England is the Church of this country, established by 
law ; the forms, ceremonies, and discipline of that Church are 
established by law, and the Court is bound to take notice of 
these rites and ceremonies, as part of the law of the land ; but 
where is the law which has defined the rites and ceremonies of 
the Presbyterian Church ? Such a law exists in Scotland by 
the Act of Union, but where is the law that enables the Court 
in this country to say what are the rites and ceremonies of the 
Presbyterian Church, and if these are not foimd, as they are not, 
on the face of the special verdict, how can we say that this 
would be a legal marriage, oven according to the rites and cere- 
monies of that Presbyterian Church, if we happen not to know 
what they are? It appears on the special verdict, that Mr. 
Kelso haa been ordained to the Maheragall congregation, and 
that he gave the same up ten years ago, when he resigned. 
Now, it is perfectly plain nrom that statement, that he had not 
that Maheragall congregation, or any other at the time he 
performed the marriage ceremony between the prisoner and 
Smb. Robinson. Who can tell, and how is this Court to know, 
whether there was -a legal marriage, according to the rites and 
eeremonies of the Presbyterian Church, when all these things 
are left unfound ? Certain rules and orders have been handed up 
to the Court, as oontainingtherites andceremonies of the Presbyte- 
rian Church ;^ how is the Court tolook at those rules as authentic ? 
what sanction have they i where were they passed? how ar^ they 
binding? andif theseareleft inobscurity and doubt, can we convict 

» Tide <mte, 191. «> Vide Appendix. 
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the prisoner for haying married a secand time, in violation of a con* 
tract alleged to be entered into bj him in pursuance of rites and 
ceremonies, of which we have no knowledge. It is found that Mr. 
Kelso resigned his charge ten years ago, and it is also found that 
he did not ccmsider himself thereby to finv e eeased to be a Presby- 
terian Minister. Who can tell whether his views on that sub- 
ject were right or not ? It is fonnd that he has done no duty 
since his resignation but to baptize, (which a layman can do) and 
marry, and preach, not before a congregation, but in privata 
houses. It is found that for nine years he has not attended at 
Any Synod or Presbytery. Under what discq[>line is this G^i- 
tleman — ^what rules and regulations is he suiject to? He 
receives no regium danum^ or any salary, nor has he received 
the same for above eight years ; and for the last dlght or tan 
years he has had no congregation. Now, these are eircumfltances 
that must constitute the character of this man as appearing <m 
the special verdict. If we are to take this "constitution and db- 
'' dphne of the Presbyterian Church" as authentic, or as any rule 
whereby the members are to be governed, why, then, we must 
say, that this is a marriage tluit has taken place directly in 
violation, and in the teeth of the constitution and discipline of 
the Presbyterian Church. The two persons between whom 
this marriage according to the rites of the Presbyterian Chiureli 
was celebrated, were hoth of them members of the Churdi of 
England. Now in this book, a copy of which has been handed 
up to the Court, ^' The Constitution and Discipline of the Pres- 
byterian Church," Sect. 17, '' of marriage," one of the rales is 
this, which the Ministry and Presbytery are enjoined to observe. 
Rule 3. ''No Minister shall join in marriage any couple, except, 
" at least, one of the parties belong to his own congregatioa. 
This rule to be understood with the following exceptions : — 
1. In case of a vacant congr^ation, when the parties are 
'' duly certified bv a member of the Eldership. 2. In case of 
" the absence, sickness, or special request of another Minister, 
^'— the parties, in case of absence of the Minister, being duly 
** certified by the Eldership." Now, is it ^ot plain, |rom 
these rules and regulations, which it is said form tiie rules, regula- 
tions, and discipline of the Presbyterian Church, that it was only 
where, at least, one of the persons to be married, belowed to the 
Minister's congregation, that he could or ouffht to celefcratemsir- 
riage between the parties ? And moreover, is it not perfi^ctfyidaat 
that these rules and regulations with reepeet to marriage were 
ordained bv the Presbyterian Cburdi, to be observed aa beiween 
members of the Presbyterian Church ; they awtemj^ate the per- 
sons to be married as belonging either to tiie Preabytenaa 
Church of the <^h»ating Ministw, or ebn one bekmging to Us 
own congregation, and the other person behaipDg to aomiB dtbar 
congregation of Presbyteriaiis ; beoadse ibaae met. ike oases in 
which the Miiaster is idlowed to joubi two ^eraoia in mamage? 
It is <]pte plain to my mind that these contitatianB were formed, 
not with a view of breaking the law^ not with a view of interfer- 
ing between members of the Church of Englaad, over whom 
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thejhave no ecclesiastical jumdietion; but in relation totnarriages Q^mr'sbbvoh. 
between Presbyterians themselves belonging to their re^ective ^™^2*""* 

congregations. Howeyer, I do not, by reading this book, mean to - 

say, that it is of any authority. I do not know by what ^^rf^She?! 
authority this law was made, apd I do not know to tlm hour, jadgm«nt. 
what number of congregations adopt or receive it. We know 
very weU, that between different members of Presbyterian 
Churches, there are wide and very ^reat differences ; and they 
have been the subject matter of public investigation in the Courts 
of Justice ; and how do I know whether these rules and regula- 
tions adopted by the Synod of Ulster, are the rules and regula- 
tions adopted and acquiesced in by the Presbytery of Antrim ; 
and therefore, if the case went no farther, I should have very 
great doubts indeed, without entering into the question of the 
general validity of the Presbyterian rites and Orders, whether 
any evidence had been given of the authority of Mr Kelso to 
celebrate a marriage as a Presbyterian Minister, between two 
members of the Church of England. Now, that is a ques- 
tion of such very general importance and consequence, that 
though, perhaps, I might, justinably, omit going into the con- 
sideration of it at all (there being grounds, as I have already 
stated, for the acquittal of the prisoner,) yet still I should be 
sorry not to give my humble Judgment on a subject of this kind 
whi^ has caBed for so much investigation, so much ability, and 
has excited such public interest, and as I have had occasion 
to have the matter brought before me, I feel that I am bound to 
go into the consideration of it. What I am considering now is, 
what is the law of Great Britain and Ireland with regard to the 
subject of marriages ? and in my humble judgment, no marriage 
can be celebrated, according to the law of Great Britain and Ire- 
land, between members of the Established Church of Great Britain 
and Ireland, that is not celebrated by a person Episoopally or- 
dained, and if I be right in that, the necessary consequence will 
be that a celebration of marriwe, pmrporting to have been made 
between two members of the EstaDlished Cnurch, by a Presby- 
terian Minister is not a valid marriage, the Orders of Presby- 
terian Ministers not being such as our law has recognised. The 
question is not, whether there is not equal solemnity in the mode 
of (»*dination resorted to by the Presbyterian Churcn, (as in point 
of fact there is) as there is in the ceremony performed in the 
Established Ohulrch, the question is, whether by reason of that 
equal solemnity, there ought to be equal operation of law, and 
equal consequences of law with regard to marriages. We are not 
come here to reform the law, but to ascertain and declare irhat 
the law is ; and I am very glad to think that if any reformation 
be required, these prosecutions and these investi^ationB js^n 
them, will, (it is to be hoped,) lead to it. I think it is admitted 
that in England and Ireland, b6f4yr6 the Reformation, the 
onl^ ordination to be resorted to, or to be talked <tf, was 
Episcopal ordination, and that as the Chureh stood before 
the Brformation, no other was good for an instant. Now, 
whan the Reformation eomef diere was not a substitiitioiL of one 
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^*?*"'"^"^"* religion for another, there was only a reformation in the religion 
ill^'"' as it had previously existed. The religion of Ei^land, as it had 

_ previously existed was Episcopalian, from the Bishop, and from 

Ptohni^?i ^ ^^^^^ ^^^^ Orders derived, and whether the Presbjrters 
JadgnMnt assistod the Bishop at the celebration of Ordination, and joined 

him in imposing hands, is a matter of no consequence whatever, 
because, thougn Presbyters might have joined, the ordination 
was invalid and good for nothing, unless the imposition of hands 
was made by the Bishop himseli. When the Reformation came 
into England, it only reformed the existing religion, and I would 
say, that, prima facie, the previous fbrm of religion in its Episco- 
pal form is to be presumed to have continued, and to have been 
adopted, except so far as alterations were made ; where no alter- 
ation was made in the ordination, the old rule of Episcopal 
ordination, and that alone, wovli prima faciCf continue as before 
the Reformation, the only difference being, it would then be 
called Protestant Episcopal ordination, as before it had been 
called Romish Episcopal ordination, and accordingly in Bum's 
Ecclesiastical Law, 8th edition, by Tyrwhitt, 192, you find a 
pierson having Holy Orders, described as having them by Ej)is- 
copal ordination, and these are called pretended Orders, which 
are conferred by some form, other than Episcopal ordination, 
acknowledged by Protestant Dissenters. It is possible that a 
Dissenter might happen to have been Episcopally ordained, it is 
quite possible that he might, be first Episcopally ordained, amd 
afterwards become a Dissenter, which would be an instance of it 
But there are two Orders, Holy Orders and pretended Holy 
Orders, and these are the two classes, the first is confined only 
to Episcopal Orders, and the other is something different from 
Episcopal Orders, but adopted by Protestant Dissenters. Now 
that the law was looked upon at the Reformation as being what 
the nature of the thing would call for, and produce of necessity, as 
near as possible, a continuation of the old order of things, appears, I 
thmk, from Coke Littleton, 135 — " They which hold in Fran- 
^'kalmoigne are bound of right before God, to make orisons, 
prayers, masses, and other divine services, for the souls of 
their grantors or feoffors, and for the soules of the heires which 
" are dead, and for the prosperity, and good life, and good health 
" of their heires which are alive." Lord Coke says — " Since 
'* Littleton wrote, the Lyturgye or Booke of Common Praier, 
*^ and of celebrating divme service is altered. This alteration 
'^ notwithstanding, yet the tenure in Frankalmoigne remaineth ; 
and such payers and divine service shall be said, and celebra- 
ted, as now is authorized : yet, although the tenure be in par- 
" ticular, as Littleton hereafter saith, viz. — to sing a mass, &c 
'' or to sing a placebo et dirige ; yet, if the tenant saith the 
'' praiers now authorized it sufficeth. And as Littleton hath said 
^' before, in the case of soccage, the changing of one kind of 
temporal services into other temporal services altereth neither 
the name nor the effect of the tenure ; so the changing of spiri- 
" tual services into other spiritual services altereth neither the 
'^ name nor effect of ibe tenure." And so, I say, was Protestant 
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Episcopal ordination substituted for Romish Episcopal ordi- Qussir'tBBvcB. 
nation. He goes on to say — " And albeit the tenure in ^'"^^J**^' 

*^ Frankalmoigne is now reduced to a certaintie contained in the L 

*' Booke of Uommon Prayer, yet, seeing the original tenure was chief Juatic* 
" in Frankalmoigne, and the change is by general consent, by Jt^^ST^' 
" authority of Parliament, whereunto every man is party, the 
" tenure remains the same." Now, how would a Presbyterian 
perform that duty ? What prayer has he to say ? Are the 

frayers to be said according to the sanction of one class of 
^resby terian Ministers or according to the sanction of another ? 
This would not be a substitute for the original services that 
were to be performed under the Church, when the grant was 
originally made ; but when the law came and substituted 
new services for those, then it was intelligible that the 
duty was to be performed by still adhering to the law, but 
by substituting for the service of the mass, the prayers which 
the new Liturgy had introduced. It is on the same prin* 
ciple that a Roman Catholic Priest, conforming to the Church 
of England, requires no new or additional ordination, he becomes 
at once a Minister of the Reformed Church on a mere statement, 
or public declaration of his conformity, but he requires no new 
or dmation, because theoriginal Orders which he obtained at ordina- 
tion are indelible, and conforming to the Protestant Church, he 
becomes a Minister of the Protestant Church as he was before 
a Minister of the Romish Church. Now, I take it, that unifor- 
mity in discipline or worship is treated by our law as a virtue, 
as a thing to be commended. In the Act of Uniformity, there is 
this recital in its very commencement — " Nothing conduceth 
more to the honor of God, the settling of the peace of a 
nation, which is desired of all good men, nor to the advance- 
*' ment of religion, than an universal agreement in the publique 
" worship of Almighty God." This was the Act of Uniformity, 
passed in this country, (17 & 18 Chas. ii., c. 6,) in the year 1665. 
x^on-conformity on the other hand is treated as a crime, whether 
that non-conformity takes place by absenting oneself from a 
regular place of worship, or by not adopting the rites and cere- 
monies which the Established Church has adopted. In 4 Black. 
Com., 51, 52, non-conformity is treated as a crime, and he enume- 
rates the penalties that had been for a season introduced against 
Non-conformists. And now I would be glad to ask this 
question — these persons were living in a state of criminality 
while they were Non-conformists, and because they were Non- 
conformists; how then is it possible, that by our law, their 
Orders can be looked to, when .their practice is considered 
criminal ? How is it possible that our Church can acknowledge 
or adopt their Orders which were instituted in what the law 
deemed a state of crime ? Something has been said concerning 
the Twenty-third Article of the Church of England, as if, upon 
the Reformation, it was intended to make the Articles of our 
religion so general as to comprehend within the reach of the 
Established Church, the members of foreign Protestant Churches 
imd other Non-conformists, and for that purpose, the Twenty* 
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qubim'sbmcb, third Article has been read. I confess it does not strike me^ 
^^itiJ**^' that it bears the sense or meaning that has been attempted to 

L be put upon it. It is intitled " Of Ministering in the Congre- 

Chief Justice " gation," and is as follows—" It is not lawful for any man to 
Jii^pment '' " *^® upon him the office of public preaching or ministering the 

'^ sacraments in the congregation, before he be lawfully called 
** and sent to execute the same. And those we ought to judge, 
^' lawfully called and sent, which be chosen and called to this work 
** by men who have publick authority given unto them in the con- 
" gregation, to call and send Ministers into the Lord's vineyard." 
Who are lawfully appointed to call? — ^the Bishops only, and 
none others ! No person is capable of ministering in the con- 

f rogation except he be some of those to whom public authority 
as been ^iven by those who have lawful authority therein. 
Compare mat with the Thirty-sixth Article, and say, can any one 
have a doubt on the matter; it is entitled '' Of Consecration of 
Bishops and Ministers," and it runs thus : — " The book of Con- 
" secration of Archbishops and Bishops, and Ordering of Priests 
*^ and Deacons, lately set forth in the time of Edward the Sixth, 
^' confirmed at the same time by authority of Parliament, doth 
" contain all things necessary to such Consecration and Ordering, 
neither hath it anything that of itself is superstitious and un- 
godly, and therefore, whosoever are consecrated and ordered 
according to the rites of that book, since the second year of 
" fore-named King Edward, unto this time, or hereafter shall 
** be Consecrated or Ordered according to the same rites, we 
** decree all such to be rightly orderly and carefully consecrated 
" and ordered." — Now, what were the orders and the rites, 
according to which, by the Act of Parliament referred to, such 
persons were to be ordained and consecrated, and put into Holy 
Orders ? The answer to that question is given by the Act of 
Uniformity, ** to the intent that we, His Majesty's subjects, of 
'' this his Kingdom of Ireland, may in this Church of Ireland, 
** hold the same conformity of Common Prayer and administra- 
tion of the Sacrament, and other the rites and ceremonies of the 
Church of England, together with the psalter or psalms of 
David, pointed as they are to be sung or said in Churches, 
** and the form or manner of making, ordaining, and consecrating 
" of Bishops, Priests, and Deacons, which was recommended to 
" both houses of convocation,*' &c. The Act then provides, 
'* that the book of Common Prayer, (annexed to the said Act), 
** and administration of the Sacrament, and other rites and 
" ceremonies of the Church, according to the use of the Church 
" of Ireland, together with the pssdter or psalms of David, 
pointed as they are to bo sung or said in Churches, and the 
form or manner of making, ordaining, and consecrating of 
*' Bishops, Priests, and Deacons, shall be used in all places of 
'* public worship." — The rite is given, annexed to the Act, and 
it IS declared by the Act to be a part of the Act itself, and to b6 
used as such in all places of public worship ; and that there 
should be no mistake about what the Church requires and die 
law reqtdres with regard to Episcopal ordination, just see tii6 
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form of the 8th section, it provides and enacts, that after 1667, OvmrtBMoa, 
no persons who are not ordained by Episcopal ordination, shall ^^^T^"^^ 

hold any ecclesiastical benefice or promotion. Now, how is it L 

possible to <;onceive, that a Presbyterian can range himself in cwrf Justice 
a.ny shape or manner within the limitations and directions of Ju^JSSST" 
that Act of Uniformity ? — and yet that Act was then made 
the law, and moreover, is the law to this day, except so far 
as toleration has been granted to Dissenting Protestants by 
particular Acts of Parliament, and which carry their toleration 
to a certain extent expressed in these Acts of Parliament, but not, 
as I apprehend, going one jot beyond what is therein expressed. 
The 9th section proviaes, " that no one shall presume to consecrate 
" and administer the Holy Sacrament of the Lord's Supper 
" before such times as he shall be ordained Priest, according 
^*to the form and manner in and by the said book pre- 
*• scribed, unless he have formerly been 'made Priest by Epis- 
" copal ordination, under penalty of one hundred pounas," &c. 
Now, there is another instance in which the law on this subject 
is very precisely declared, and for my part it appears to me 
satisfactory to rule the present case, I mean the form and manner 
of making, ordaining, and consecrating Bishops, Priests, and 
Deacons, according to the Orders of the Church of England, 
as pointed out and directed by the Act of Uniformity. Here 
is the form as directed by law. — Preface — " It is evident 
" unto all men, dilhjenily reading the Holy Scriptures, and ancient 
** Authors, that from the Apostles' time there liave been these 
** Orders of Ministers in Christ's Church : Bishops, Priests, and 
" Deacons, which offices were evermore had in such reverend 
estimation, that no man might presume to execute any of them 
except he were iirst called, tried, and examined, and known to 
have such qualities as are requisite for the same ; and also by 
prayer, with imposition of hands, were approved and admitted 
^' thereunto by lawful authority ; and therefore to the intent that 
"these Orders may be continued and reverently used and 
** esteemed in the Church of Ireland : no man shall be accounted 
'^ or taken to be a lawful Bishop, Priest, or Deacon in the 
** Church of Ireland, or suffered to execute any of the said func- 
'' tions, except he be called, tried, examined, and admitted there- 
** unto, according to the form hereafter following, or hath had 
*• formerly Episcopal ordination." Now, that preamble and 
preface is part of the statute law of this country at this day, 
except so far as relaxation and toleration have been introduced 
by tne Statute with regard to it, in favour of Protestant Dis- 
senters ; but here is an express Enactment, that except in con- 
sequence of that favour ^' No man shall be accounted or taken 
" to be a lawful Bishop, Priest, or Deacon in the Church of 
'* Ireland, or suffered to execute any of the said functions, except 
'' he be called, tried, examined, and admitted thereunto accord- 
"ing to the form in the Kubrick." That is a positive existing 
Statute binding this very question, and repudiating the ordina- 
nation of persons, who, however respectable, however holy they 
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QosM'tBKxoH. may be, have not complied with what the Charch has re<|Qired, 
^'^S^J*""' that is, Episcopal ordination. In Kemp. r. Wickes, 3 Phillimore, 
269, Sir John NichoU, expressly referring to that order of the 



Chief Justice Church says — " It is part of tne law of the land ;" and there 
j5g™^"' cannot ^ * doubt of it, for whosoever reads the Statute must 

see that it is so. Now, the law being thus defined on the sub- 
ject, (for we will see whether the Toleration Act takes it out 
of it by and by ;) but the statute law being defined on the 
subject it really seems to me almost superfluous to go to the 
works of individuals with the intention of getting the benefit of 
their testimony in support of the law ; the law requires no such 
support, and gains notning from it. But that there may be no 
mistake or misapprehension, by reason of certain passages having 
been quoted. I would refer also, to a passage from Hooker, 255, 
to show, that his opinion of the law did not differ from what the 
Statute has positively declared and enacted. Passages fully as 
strong, fully as direct, fully as impossible to be mistaken, on the 
same subject, are found in a variety of places. Wheatley on the 
Common Prayer, 98, says, " If it be asked, who may be truly 
^' said to have this Divine Commission, we need not doubt to 
^* affirm, that none but those who are ordained by such as we now 
'^ commonly call Bishops, can havo any authority to minister in 
" the Christian Church ;" and in 100, ""Now it is plain to any one 
" who will read the Scripture without prejudice, that there were 
*^ three distinct Orders of Ministers in the Mother Church, in 
'' the Apostles' days, which were designed to continue to the end 
" of the world, if'or, besides these two which our adversaries 
" allow, viz., Deacons and Presbyters or Elders, (which latter 
''are sometimes called Bishops), we read of another which 
" was superior to, and had authority over both these, such as 
<* were the Apostles Timothy and Titus and others. For it is 
" plain from the Epistles St. Paul wrote to the two last mentioned 
" that they presided over the Presbyters;" and in 102, " And 
*^ now, to sum up all that has been said, in a few words, a Com- 
** mission to ordain was given to none but to the Apostles, and 
•* their successors. And to extend it to any inferior Order, is 
" without warrant in nature or antiquity. For every Commis- 
sion is naturally exclusive of all persons except those to whom 
it is given. So that since it does not appear that the Com- 
mission to Ordain which the Apostles received from our 
Saviour was ever granted to any, but such as must be acknow- 
*' lodged to be of a superior Order, that of Presbyters, which 
" Order is the same with that we now call Bishops ; therefore, 
" it follows, that no others have any pretence thereunto, and con- 
*' sequently none but such as are ordained by Bishops can have 
*' any title to minister in the Christian Church." There are 
equally strong passages in Gibson's Codex, page 99, and in 
several other books which I have looked into. I would also 
refer to 2 Palmer's Origines Liturffiae, 249, " Our ordinations 
** descend in a direct unbroken line, from JPeter and Paul the 
'' Apostles of the Circumcision and the Gentiles. These great 
'^ Apostles successively ordained Linus, Cletus, and Clement, 
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" Bishops of Rome ; and the Apostolic line of succession was QvnrBBzvea, 
** regularly continued from them to Celestine, Gregory, and ^"'^^2.*^' 

" Vitalianus, who ordained Patrick Bishop for the Irish, and 

'* Augustine and Theodore for the English." I forhear wasting ^^^J?, 
the public time, by referring to the various other authorities on judgment, 
this subject. These are not the foundation on which the title and 
right to ordination depends; for it stands on the statute law of the 
land. It is true, that as the statute law of the land introduced 
the rites and ceremonies of the Church of England, and among 
others the rite of ordination, so it might have altered that law 
if it thought proper. The Act of Uniformity, as originally passed, 
was bimung on all the King's subjects; and I do not con- 
sider, that at the time the Act of Uniformity was passed 
there was such a body of persons taken notice of as Dissenters 
from the Church of England. The case of the King v. Lar- 
wood is an authority directly to that effect, in Lord Raymond, 29. 
The Court there were agreed, that the Act of Toleration. 1 Wm, 
and Mary, c. 18, which mdulges Dissenters, is a private Act, and 
therefore that the Courts cannot notice it unless it be pleaded. 
Now, whether that position be correct or not, it is not material 
to inquire, but the Court goes on to give reasons for saying, that 
it is a private Act, — ^it is a private Act, '' because time out of 
mind there was a discipline estabUshed in the Church of England 
which all persons were obliged to observe by the canon law 
" before the Reformation," and for this Lindwood,p.8,isreferred 
to ; and since the Reformation, by the Statute of Edward vi., and 
of 1 Elizabeth. So that the law took no notice of any such per- 
sons as Dissenters before this Act, and therefore it is private ; 
but it did take notice of what was the law pro tempore, before the 
Reformation and since, and that law, so settled since the Refer- 
mation, has been settled by these two Acts of Parliament in 
England, and the corresponding Act in Ireland, the 17 and 18 
Charles ii., c. 6, according to which the reUgion of this country, 
as by law estabUshed, at present exists, except so far forth as it 
has been altered by the 1 oleration Act. Now the Act of Tole- 
ration in Ireland is, 6 George i., c. 5, in the year 1719, it recites, 
that '^ granting some ease and indulgence to Protestant Dissen- 
** ters m the exercise of their reUgion would be the means of 
" uniting the King's subjects," and it then repeals the 2 Eliz.-, 
which imposes penalties for not attending at Church, but no 
benefit is given to any Protestant Dissenter who does not take 
the oatL«, and subscribe the declaration made in the Act ; the 
8th section provides, *' That no person being a Protestant Dis- 
" senter from the Church of Ireland in Holv Orders, or pretended 
" Holy Orders, or pretending to Holy Orders, or any Preacher or 
** Teacher of any congregation of Dissenting F^rotestants, that 
shall make and subscribe the declaration, and take the said 
oaths at the General Quarter Sessions of the Peace, to beheld 
" for the county where such person lives, which Court is hereby 
" empowered to administer the same, shall be liable to the penalty 
'* of £100, or any other pains and penalties mentioned in an 
** Act made in the 17 and 18 years of the reign of King 
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OuKBv'eBsHCB, <( Charles the Second." I haye already mentioned, thai 

that phrase, no person in Holy Orders, or pretended Holy- 
Orders, could not recognise or could not haye recognised 
the general circumstance of all Protestant Dissenting Minis- 
ters being in Holy Orders, and so the writers on that Act 
declared. But, as noticed in 2 Burn's Ecclesiastical Law, 
there might happen to be certain persons who, though 
thej were generally known at the time as Dissenters, had 
on some former occasion receiyed Holy Orders Episco- 
pally; but there is nothing in that to make them synony- 
mous, or that at all renders anything Holy Orders^ according 
to the meaning of these Statutes, except Holy Orders Episco- 
pally conferred. The 10th section of that Statute states: — 
^' Whereas, some Dissenting Protestants scruple the baptism of 
" infants," and it is then provided, " that every person in Holy 
*' Orders, or pretending to Holy Orders, or Preacher, or Teacher, 
'^ that shall make and subscribe the first Declaration, and ^take 
*' the said oaths in manner aforesaid, every such person shall 
** enjoy all the privileges, benefits, and advantageSi which any 
** other Dissenting Minister, as aforesaid, might have or enjoy 
" by virtue of this Act." There is no distinction taken there 
between Presbyterians and any other classes of Protestant 
Dissenters ; they are all entitled to the one privilege, the one 
with the other ; these privileges amount to excmpticm from pe- 
nalties, but it leaves the Act of Uniformity, the Act that regu- 
lated the religion of the land, untouched ; and there is no paa- 
sage in the wnolo of this Act of Toleration which at all entitles 
a Presbyterian, or any other Dissenter, to insist on any sort of 
Orders except those Episcopally conferred, and it lies on those who 
assert their right so to exercise their calling by virtue of such 
unepiscopal ordination to show, how and by what laws, and by 
what words, and in what language, they have been taken out of 
that Act of Uniformity which forms the general law of the 
land upon the subject. Now, I do not apprehend anything 
which has taken place, statutably, upon the occasion of either 
the Union between England and Scotland, or the Union between 
England and Ireland^ has at all given to Presbyterians or 
any other class of Protestant Dissenters, a right to ordination 
which they did not otherwise possess. And the question here is, 
what is the right which Presbyterian Ministers in Ireland pos- 
sess by reason of the laws as they exist, and as they have been 
passed with reference to them ? The whole of this, as I take it, 
IS given by law, positive, statutable law, and in my judgment, 
they who seek to entitle themselves to the benefit of Orders 
which are not the Orders which the law recognises, must show 
by absolute enactment that the law has been altered in their 
favour to the extent they insist on. By the terms of the Union 
between England and Ireland, it is perfectly plain that those 
who provided for the King's subjects who were attached to and 
were members of the Church as by law established on each 
side, that they were determined by the most positive and abso^ 
lute enactments, thf^t nothing in the Act.^^f Union or othenii^e 
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sfaoald interfere with the existing rights of these persons who Qvn^\»BncH, 
oonceived they had rights as members of the United Church of ^^^^1^2^*^' 

England and Ireland, and that the most careful language was ^ 

used at that time for.the purpose of preserving these rights un- p^^®'Jx?*? 
touched* The 5th Article of the Act of Union is, '' that the Judgment.^ 
** Ghurcites of England and Ireland, as now by law established, 
" be united into one Protestant Episcopal Church, to be called, 
'^ * The United Church of England and Ireland ;* and tiiat the 
*^ doctrine, worship, discipUne, and government of the said 
** United Church shall be and shall remain in full force for 
" ever, as the same are now by law established for the Chureh 
'* of England ; and that the oontio^uance and preservation of 
" the said United Church as the Established Church of Ex^- 
" land and Ireland, shall be deemed and taken to be an essential 
" and fundamental part of the Union ; and that in like manner 
'* tho doctrine^ worship, discipline, and government of the 
*^ Church of Scotland, shall remain and be preserved as the 
'^ same are now established by la,w, and by the Acts for 
*^ the Union of tho two Kingdoms of England and Scotland." 
But the great point is, that the law^ as it then subsisted by Sta- 
tutes passed of a similar kind in eadii eountry respectirely, con- 
stituted certain rites, certain forms, and certain Ordinances of 
religion, which the Protestant subjects of each country, as by 
law established were to persevere in to. the end of tho worlds 
and therefore, in making this union between the two ; countries, 
one of the permanent Articles of it is, that that United Church 
and all its forms, and all its ordinances, should <;ontinue by law, 
and at all times thereafter, and should not be encroached on. 
Now this Act of Parliament, as every one knows, passed in 
1800. Up to that time, from the time of the passing of the 
Act of Uniformity, in 1663, what had beenfdone to alter the law 
as it stood uhder the Act of Uniformity P — Nothing, except thatt 
certain toleration was allowed to certain religious Dissenters; but 
the law, as established by the Act of Uniformity, continued up 
to 1800 to be the substantial law of the land. Then, at that time, 
on that solemn and important occasion, there is a further decla- 
ration of the law, and it is one of the Articles of Union, that 
that law with re^rd to our religion shall not be altered. Where 
is it that Mr. Brooke has found, that by some operation of 
liberality, operatinff on the law, there has been an alteration 
in the law, though he cannot find or see when, or how, or where 
it took place. How does he contriTo to get over, in opposition 
to that principle of liberality, the Act of Union, which in the 
most explicit and direct terms re-enacts the law, if it wanted re- 
enactment, and declares that for ever thereafter there shall not 
be an alteration in the doctrine, worship, discipline, and govern- 
ment of the said United Chorch. Now, my brother Burton has 
very properly said, one should be careful where there is a posi- 
tiye law, conc^ning the meaning of which there can have been 
no mistake, or no misapprehension, when it has been known to 
be an absolute unquestioned law of the country, that it is a very 
dangerous thing to alter or to annul that hiw in any of its 
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Qran'tBnai, proviedoDS, by implication, or by sometbing that may admit of a 

^"^2*'**' ^^^^®°* interpretation. Where you see that the Legislature 

- 'intended to alter the law, there the law is capable of being 

Chiaf Jnstieci altered, but you are not, because you think it would be a conve- 

Jx^me^^'* • ^^^^ thing to be done, because you think it would be a wise 

measure to do, because you think it might be an alteration for 
the better in the law, you are not therefore to alter the law, 
unless the Legislature interferes and does it, and still less 
are you to do it when the pre-existing law is not merely the 
common law of the land, collected from custom and usage, but 
the statute law of the land, — ^there, that law cannot be altered 
except by positiye enactment, and therefore it is, that the ar- 
gument of there being a recognition of the Presbyterian Church 
of Scotland, as the established religion of Scotland, though 
very stronsly put by my brothers Crampton and Perrin, and I 
think also by Mr. Brooke, nevertheless &ils to convince me that 
we have, on any such grounds, a right to interfere. I consider 
that we must keep the law as we have it till the Legislature 
shall alter it. That observation is equally an observation in 
answer to what has fallen from the learned Judge, with regard 
to the Acts in relation to Newfoundland and India; I 
think both these laws with regard to Newfoundland and India» 
admit, on the whole, of conclusions of a stronger nature against 
what has been urged, than in favour of it ; but, however, I do 
not think it necessary to go into a minute consideration of the 
extent, meaning, or operation of these laws, because it is quite 
plain, that neither of these laws was intended by the Legislature 
to make an alteration in the established law of tne country, with 
regard to the religion of this country, they weiTO not intended for 
any such purpose, and even though they were of a stronger nature 
than they are, yet, as they afford no positive enactment directly 
on the point, we are not, by inference, to carry them beyond 
their actual language ; and we must keep the law as it is, though 
there may be reasons that the argument might be driven to a 
certain extent* These are the grounds why it appears to me 
that the law of this country does not recognise the Orders of the 
Presbyterian Church, because it is not Episcopal, and conformable 
to what the Act of Uniformity had before made the law. This 
then brings me to the consideration of the last question, whether, 
supposing that this is not to be esteemed a marriage, celebrated 
hj a Minister in Holy Orders, whether it is not a valid marriage, 
bmding as a marriage contract, * ipsum matrimamum,' and subject-' 
ing the party who has entered into it, (he having married a second 
time,) to be transported as a felon. Now, I am of opinion, that 
whatever the law of any other country may have been, whatever 
may be taken to be the canon law or the civil law of Scotland, 
that by the law of England and Ireland, the common law of this 
country, a religious ceremony was necessary to the completion of 
a valid marriage, and that, though before the passing of the 
Marriage Act in England, and the clause corresponding with it, 
the 3rd clause in the Act in this country, a contract of that 
kind might have been a very available thing, to effectuate a 
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mArriage ; yet that it never was actuall j a marriage without the in- QuBBir'tBBii<», 
terference and benediction of a Priest. I shall presently show ^^Sip"**' 

how mach, and to what extent, the interference of a Priest was =. 

at all times resorted to in England; but I think it not unimpor- Chief Justin 
tant, as connected with that, to show to what extent a religious j^^ent!** 
ceremony had been made a part of marriage, in various parts of 
the Continent ; because, if you find that in point of fact a religi- 
ous ceremony did exist in almost every part of the Continent, it 
is an additional reason for supposing that it existed, and was the 
law of marriage in England; and I think it has been a very 
great mistake that has somehow or other gone abroad, that , 
according to the canon law, nothing was ever contemplated 
except a civil contract — whether per verba de prcBsenti, or de 
futuro cum copida, is not the question; but the question is» 
whether or not a religious ceremony accompanied it, and in my 
judgment, the authorities to show that it was a religious cere- 
mony, are most abundant and most convincing ; and moreover, 
that it existed as a religious ceremony, from the earliest 
times not only in England, but all over Europe. Now, in 
Ayliffe's Parergon, 364, a book printed in 1726, we find a 
letter from Pope Evaristus set out at length, — ^he says, ^' Mar- 
^'riages ought not to be contracted in a clandestine manner, 
<< for marriage, (says he,) is no otherwise lawful but when the 
'* wife is demanded of such persons as seem to have the govern- 
ment and dominion over the woman's person, and who have 
the care and guardianship of her ; and unless she be espoused 
by the consent of her parents and nearest relations, and be 
^' endowed according to law, and likewise at the time of her 
'^nuptials, receives the sacerdotal benediction a.ccafrdxng to 
'' ciistom, by the means of prayer and oblations, and be also 
'' ffiven in marriage by her paranymphi, (as usual), such mar- 
^' riage |is deemed unlawful by the canon law. And this was 
" the ancient way of celebrating legal marriages in the Church ; 
*' for otherwise they were only styled canjugia prcBsumpta, and 
*' not lawful marriages. And by that law are rather termed 
" adtdieria, stupra, and contubemia, than lawful marriages J^ And 
he concludes his letter thus, ^' Let no believer or Christian, of 
" what condition soever he be, presume to celebrate wedlock in 
" private, but let him publicly marry in the Lord, receiving 
^* the benediction of the Priest.'' — I should not go so much at 
len^h into this, (and I am afraid I do it at the risk of being 
tedious,) but for the respect I bear to my brother Perrin, who 
has entertained a different opinion from the rest of the Court on 
this question. In Martene de Anti. Riti., c. 9, page 627, three 
is a collection of [old marriage Rituals in use in difierent countries 
on the continent, of old dates, in the 8th and 13th centuries, many 
hundred years before the Council of Trent, one of them about the 
year 700. *^ Ad sponsaliafaciendaordo est talis. Ex MSS.missali 
^' insignis ecdesia Rotomagensis agus caracter accedit ad annos 
<' 400." — There the form and ceremony, and the whole detail is 
set out, and it condudes with the celebration of the mass. In 
Bingham's Antiquities of the Christian Church, 22iid book. 
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QiruiF*aBBjioM, cbop. 4^ there is a variety of quotations taken from the earijr 
^"*1842**^ fethers of the Church : Tertuliian, in the second oentary ; 

1 Ambrose, Gregory, Nazianzen, &c., given in the original 

Chief Justice tongue, and a translation; and there cannot be a doubt, that 
Jodgmentr" whatever might be of necessity the law, that in point of practice, 

all over the Continent in early times there did exist the prac- 
tice of celebrating marriage with the assistance and blessing of 
a Priest. Bingham gives ihe law that had actually been 
enacted by Charlemaino in the year 780, for the rdigious oel^ 
bration of marriage. And in 900, Leo, in the Elastom Church, 
adopted it or revived a similar practice ; and, I tiiink, if any 
one reads Bingham from 322 to 336 and 337, he cmnot hav» a 
doubt, that all over the Continent^ in all places where the Chris- 
tian religion was known, in Africa. Asia, and Europe, marriage 
was treated as a religious ceremony, reqmrinff the presence and 
interference of a Priest. If that was the law idi over 1h» 
Christian world, why should it not be also the law in England ? 
and I mention these references and these facts, as so collected 
by Bingham, for the purpose ef showing how natural it was, 
that that which existed so generally, if not universally, else- 
where, should have been also adopted in England at the time of 
the Anglo-Saxon kings. In Palmer's Orighiea Liturgie^B, vol. ii. 
bge 208, speaking of matrimony according to the English 
ritual, ho says, ^^ the greatest portion of this office (matrimony,) 
has been used iw a lengthened period in the English Chureh, 
'' as will appear from the following extracts from the tmdent 
" manuals of Salisbury and York." And in pag<e 214, he 
says, *' The benediction which succeeds this declaratioii^ is of 
^'ancient use in the English Church, as it appears in the 
*^ manuals of Salisbury and York ; though it is m the latter 
** placed in a subsequent part of the office." These, mark, are 
the ancient Rituals of two different Churches, Salisbury and 
York, the exact time when they came into use is not known, but they 
are confessedly of great antiquity. Bishop Osmond is said to 
have corrected that of Salisbury many hundred years before 
even the Council of Trent was ever thought of. Now, then, 
see what further light has been thrown upon the Anglo-Saxon 
law by the discovery and the bringing to light of the most 
authentic books which, under the royal authority and commis- 
sion have been printed and brought to light within these last 
two years. I have been myself at the library at the King's 
Inns for the purpose of seeing the original book, and it is this, 
'' The antient laws and institutes of England, comprising laws 
*' enacted under the Anglo-Saxon kings from Athelbert to C^ute, 
'^ with an English translation of the Saxon. The laws of William 
'' the Conqueror, and these ascribed to Henry the First, 
''also momamenta ecdesiastica Aiiglieana, from the seventh 
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to the tenth century, printed by command of His late 
Majesty King William the Fourth." This is not a treatise ; 
but the ancient laws of Saxon kings. The 7th Article 
contains the laws relating to women, their safety and 
S00urity^ and then comes the Mh Article, ''At the nuptials 
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^>there shall be a mass PHest by law, who shall with God's ovsn'tBcvoB. 
** blessing bind their union to all prosperity." As I took it '^^^^^^^^ 

down, or as others have it, " posterity." Now, that being a book, L 

ooncerning the authenticity of which it is impossible to enter- p^*"'^;!^?*? 
tain a doubt, considering that it now comes forward under the j^^ent. 
authority of the Kind's Commissioners, printed by his command, 
what does this establish ? Why, it establishes, not merely that 
this, that, or the other person was of opinion that it would be 
an expedient and decent thinff to have the interposition of a 
Priest, upon a marriage, but it is an enactment of a positive 
law, published and enacted by the King of the country, who 
had the power of enacting the law, and it is not anything short 
of an absolute law, binding on the whole of the kingdom, which 
was then enacted as law, and has been ever since preserved as 
the law in England, from that time to this, though it has been 
Axi% up in the Saxon language, and has not till within the last two 
^ears seen the light, or been seen by those who could understand 
it Now, that being the law, there is an end to further discus* 
aion, as I apprehend. It is not now a matter of opinion or of ex- 
pediency, whether a Priest shall be present at a marriage, and 
take part in it ; but it was the law of the Saxons ; the Saxon 
Kings, and which formed the common law of Great Britain. Every 
body knows, that these Saxon Kings were the persons who 
collected and condensed the laws of the country as they 
existed at that time. There is a solemn occasion, a particulu* 
occasion^ to which the law is appropriated, and a law is passed, a 
general law, regulating marriage, and the mode in which it slu^U 
be celebrated ; and among the rest, '' there shall be a mass Priest 
by law ;" that is, a Priest to celebrate mass, on the occasion. 
]Now, I must observe, that even though we had not that law, 
which has now come to light, yet there is abundant authority 
that according to the pracnce used in England,' a religious cere- 
mony formed a part of the marriage ceremony. Littleton, 
section 39, talking of dower ad ostium ecdesitB, says, ** Dow- 
*' ment at the Church door, is, when a man of full age, seised in 
** fee simple, who shall be married to a woman, and when he 
'^Cometh to the Church door to be married there, after the 
*' affiance and troth plighted between them, he endoweth the 
" woman of his whole hnd, or of the half," &c. ; and Coke's 
Comment is this, *^ If this dotcer be made ad ostium eastri sive 
" messuaffii, it is not good, but ought to be made ad ostium ecde^^ 
'* nice aut monasterii." Can any one hesitate in considering that 
to be strong, and nearly as strong testimony as if it were 
a direct statement, that a religious ceremony was necessary, 
endowment was to be at the Church door, and no where 
else, unless it were at another place of religion, at the door 
of a monastery, and can any one doubt that these circumstances 
were required, because the ceremony, on the occasion ef 
which the woman was to be endowed, was treated as a 
reli^ous ceremony, a ceremony performed m facie ecdesics* 
And then, Coke in his comment further goes' on — '< Et soien- 
M ^xaa estquod hoc oonstitutio fieri debet iafaeie eecteme et 
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'' ad ostium eeolesisB ; non enim yalet facto in lecto mortali yd 
^' in camera yel alibi ubi clandestina fuore conjugia. For the 
^* law requires that this and like matters be done publicly and 
" solemnly." Accordingly, with the law we find the practice to 
preyail, so that the law can never be said to be obsolete in Eng- 
land. Steirnhook, a work of great authenticity, respecting the 
laws and customs of the Northern Nations, connected with, 
everybody knows, our Anglo-Saxon ancestors, a book ^ferred 
to by Blackstone, in writing of the origin of many of our laws ; 
on the subject of marriages, p. 150, says, '* Copulatio autem tunc 
primum a tutore facta est, consecratio yero ab ecclesise ministro: 
nihil rite fieri potuit nisi praesente tutore, aut qui ejus locum 
supplerit : absque eo enim si consecrasset sacerdos gravissima 
poBna puniebatur tanquam si ciedem fecisset." I'^quote that 
paasage to show, that there were two things required by 
the bw as it then was understood, viz., the presence of a 
Priest in Holy Orders, and the presence^ of the person 
who discharged the office of tutor, care-taker, or guardian 
of the young person about to be married; and it appears 
as was said, that sometimes the Priest was got to celebrate 
marriagje, the tutor or guardian not bejmg^ present, and that 
was condemned as a great crime ; but inasmuch as the Priest was 
there, and that he took part in the ceremony, the marriage, 
though it ought to have been performed in the presence of the 
tutor, could not be broken. Now that explains what was rehed on 
by Mr. Brooke; as to a case on which he dwelt a ^eat deal, it is 
the^case of Wickham v. Enfield, Gro. Car., 351. it was a case of 
Error of Judgment of douoer ad ostium ecclesuB. — [Reads the case, 
vide ante^ ^05.] — Mr. Brooke says, the marriage that had taken 
place there was a promise per verba de prcesenti. But there is 
nothing in the case to show it to have been a marriage of 
that nature. The pleading says, it was a true marriage, and 
it mi^ht have been a clauaestine marriage from the example 
that Ihaye put in that quotation from Steurnhook, because there 
it appears, that it was an impropriety, when the Priest only 
attended without the tutor or guardian, the presence of the Priest 
made the marriage valid; but the absence of the tutor or guardian 
left it also clandestine, and if it was a good marriage, it could 
not be set aside, and«that accounts for the case of Wickham 
V. Enfield, without advancing Mr. Brooke's argument one 
point in favour of that for which he brought it forward. Now, 
then, that being the common law in this country, which is 
warranted not only by practice but proved also by the pro- 
duction of the law itself; what then is the consequence in 
England? Why that the common law, save so tar as it 
is tutored, has still continued and does continue to this hour, 
and by the common law of England, the interposition of a 
Minister in Holy Orders, a Priest in Holy Orders continues 
to be, where not altered by the Toleration Act, and to that 
length, and that length only, continues to be at this day the law 
of the land. And even if the Counsel for the Crown were able 
to show that a difference existed between the common law of 
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England and the canon law on this subject, if you once show that ovsBv'tBnos, 
the common law requiring the intervention of a Priest was the ■^^^^^''^^ 

law of England, it becomes an immaterial question, what the 1. 

canon law* said on the subject. The question here is, what p*"*'^^*? 
is the common law of this country as to marriage, and the answer jud^oMnL 
to that question is, that the common law of this country re- 
quired the interposition of a Priest in Holy Orders to celebrate 
marriage. The Seformation . altered it to this extent, that 
Protestant Clergymen were substituted for Roman Catholic 
Priests ; but in both cases Episcopal ordination continued to be 
required. Now after all, how is this met? By the case of 
Dalrymple and Dalrvmple. I know very well, that no person 
can enjoy a higher judicial character, — a higher character in 
every respect than the venerable Judge who decided that case. 
But this I will undertake to say, that no man who has now 
the information, which t^e argument of this case has brought to 
light, could ccgne to the same conclusion as Lord Stowell, 
as to what he says with regard to the common law of England. 
I am not disputing at all what he has said with regard to the 
matrimonial law of Scotland, — ^let that remi^n as it is. By the 
law of Scotland, consent will make a marriage between parties ; 
but it does not follow from that, that such is the law of England. 
It is perfectly plain that the law of England differs, the common 
law of England differs essentially from the law of Scotland, .and 
differs most essentially from the canon law withregard to marriages. 
We have now produced, with regard to the law of marriage, 
that which was the common law of England, and the common law 
of Ireland, as effectual, as valid, as binding, and as stringent, as 
the answer given by the Barons, when the Churchmen wanted to 
change the common law of England, and to assimilate it to the 
canon law ; and they would not do it, they refused to do it, — 
*^ noUumus leges AnglixB mutare, — and having refused to do it, 
the Bishops, who would have willingly put in force the canon law, 
could not do it, and they were obliged to adhere and to abide by 
the will of the Barons, who insisted that the old laws of the country 
should be observed, and then there is in this country on this 
subject, that which is as effective and as stringent as the response 
of the Barons on the subject of marriage; there is on the subject 
of Orders, the Act of Uniformity, which is the law of this country, 
and which will remain the law of this country, until the Legisla- 
ture thinks proper to alter it, which they have not yet done ; and so 
far from having done it, I refer again to the Act of Union between 
England and Ireland, in 1800, by which they have ratified that 
which was originally done by the Act of Uniformity, in 1663 ; 
and by that Act of IJnion, an Act passed upon such a solemn oc- 
casion, it must remain the law of this land, that Episcopal ordina- 
tion is necessary for the validity of a marriage, until the Legislature 
thinks proper to alter it. I might say more on other parts of this 
subject, but I am sorry so long to trespass on the public time. But 
on the whole of the case, and without going further into any other 
branches of it, my Judgment is, (differing from my learned 
brothers, Perrin and Crampton, and agreeing with my brother 
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Ovnii*tBM«B; Burton), that the prisoner is entitled to be acquitted on tfais 
TVa^Term, special verdict. ^ 

L Perrin, J. — ^As rae Court is divided on this important question, 

^bMf Jartieo and as it is exceedingly essential that the nature of the law should 
Jo^^nent. ' ' he settled ; with a view to the case going further, I giro Judg- 
ment against my own opinion, pro forma, that the prisoner be 
acquitted. • 

Sir Thomas Staples That will apply to both cases ? 

Burton, J, — Certainly. 

Pennbfathbr, C. J. — Upon the principle upon which we have 
given our Judgment, it is plain that there is no real distinction 
between the cases. 

Judgment far the Defendants. 

A Writ of Error to the House of Lords was thereupon 
brought by the Crown. 

Counsel for the Crown : — The Right Hon. Tho Attomey- 
Goneral, Sir Thomas Staples, Q. U., and Hanna. Agent j 
M. Hamilton, Crown Solicitor for the North East Circuit. 

Counsel for the Synod of Ulster {acting with the Crowri): — 
R. Mooro, Q. C, W. Brooke, Q. C, reebles and Gibson. 
Agent: A. J. Macrory. - 

Counsel for Esther Graham and Sarah Robinson: — ^Nelson, 
Q. C, and Holmes. Agent: A. J. Montgomery. 

Counsel for the Prisoners: — Smith, Q. C!, and Whiteside^ 
Q. C, Agent for the Prisoner Millis: E. O'Rorke. Agent 
for the Prisoner Carroll: H. R. Barker. 
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No. I. 

Sect. \4. Of Ordination. » Appendix. 

When a congregation applies to have a Minister ordained, the 
following rules shall be observed : — 

1. When a Presbytery appoint an Ordination, a member shall be 
sent to serve the edict, at least eight clear days before the day of 
ordination. The form of the edict shall be as follows . — 

" The Presbytery of A. having received a supplication from the 
congregation of B., to procure them a hearing of C. D., and two of 
their members having been appointed ta moderate in a call for the said 
C. D., and it having by the said brethren been duly certified, that a 
regular call was signed by the congregation, on said occasion, which 
call having been presented to said C. D., he was put by the Presbytery 
on a course of second trials ; which being now finished to the satisfac* 
tion of the Presbytery, and C. D. having signified his acceptance of the 

call, the Presbytery <to hereby publish their edict that the day of 

■ is appointed for the ordination (or installation) of said C. D. 

Any members of the congregation who may have any cause of objec- 
tion against his life or doctrine, are hereby required to decbre it to 
the Moderator of the Presbytery, before that day; and any persons 
having pecuniary claims against the congregation for arrear of stipend, 
are hereby required to lodge the same with the Presbytery Clerk before 
the day of ordination, (who is enjoined to furnish the same to the 
Presbytery,) otherwise they will not take them into consideration: and 
all persons in any wise concerned with the ordination of C« D., are 
hereby requested to take due and sufHcient notice. The Presbytery 
have appointed the day to be observed as one of fasting and prayer, 
by all parties concerned. 

** The congregation is also informed,^ that all congregational debti 
due to the Presbytery must be settled before the ordination can 
take place. ' £. P., Moderator." - 

3r Before ordination^ the Pr^bytery shall take care that all debts 
due by the congregation to the Mmister, or former Minister's Executors 
or Trustees, or suppliers of the congregation, or in case of a new erec* 
tion, to the former congregation, be duly settled : if any of these 
remain unpaid, or if any other just claims be lodged, according to the 
edict, with the Clerk, the Presbytsry shall not ordain ; but for any 
claims not duly lodged, the Presbytery shall not be held accountable^ 
nor will the Assembly interfere to enforce payment. Should the 
Clerk neglect to furnish to the Presbytery accounts lodged with him, 
he shall be held accountable for the amount. 

4. Should any three Ministers lodge with the Moderator or Clerk of 
Presbytery a protest, eight clear days before the day appointed for 
ordination (or installation); or should any three Ministers protest 
against an ordination (or installation) on the day appointed, grounding 
their protest upon any thing that dia not come to their knowledge tilt 
within eight days, it shall not take place, but the case be reported to the 
Assembly. Should the cause of protest appear to the Assembly fri- 
volous and vexatious, the members so protesting shall be subject to 
censure. 

6. When an ordination is about to take place, the Presbytery shall 

^) Vide the Coastitution and DiscipUne oi the Presbyterian Church, irith a Knetorr. 
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A ffbndix . appoint members to preach, discourse of ordination, offer up the ordi- 
^0 2 nation prayer, and deliver a charge to Minister and people. It is re- 

commended that the persons appointed to treat of ordination, offer up 
the prayer, and deliver the charge, be the senior or more experienced 
members of Presbytery. 

6. After the Presbytery has been regularly constituted, the services 
of the day shall be commenced with praise, prayer, and preaching of the 
Word. The Minister appointed shall then explain the nature of ordi* 
nation ; after which, he shall .put to the congregation the following 
question : — 

« Do you adhere to the call which you have given to A. B., and do 
you now wish him ordained to be your Minister ?*' 

The candidate shall then affix his signature to the Assembly's formula 
of subscription to the Westminister Confession of Faith, in the Pret- 
bytery-book. 

7. The candidate shall then be asked, — 

(1.) ** Do you believe the Scriptures of the Old and New Testaments 
to be the Word of God, — the only and infallible rule of faith and 
practice ? 

(2.) <^ Do you believe the Westminster Confession of Faith, as 

received and approved by the Church of Scotland, in their Act of 

1647, prefixed to the Confession of Faith, to be founded on and agree* 

* able to the Word of God, and, as such, do you acknowledge it as the 

confession of your faith ? 

(3.) Do you approve of the Catechisms compiled by the Assembly 
of Divines at Westminster, and received as the Catechisms of the 
Presbyterian Church ? 

(4.^ '< Are you resolved, through Divine grace, firmly and constantly 
to adnere to the doctrine contakied in the said Confession and Cate- 
chisms, and to teach and defend it, to the utmost of your power^* 
agunst all errors ? 

(5.) '< Do you believe the Presbyterian form of Church Government 
to be founded on and agreeable to the Word of God, and do you 

Promise to adhere to and support it ; and to yield submisuon iu the 
jord to the Courts of that church ? 

(6.) '^ Do you acknowledge the moral obligation of public religious 
Covenanting ; and do you hold it your duty to maintain and prosecute 
the reformation work of our covenanted fathers of the Church of 
Scotland ? 

(7«) '' Have you been induced, so far as you know your own heart, 
to seek the office of the holy ministry from love to God, and a sincere 
desire to promote his glory in the Gospel of his Son ? 

i8.) ** Are you willing to take the oversight of this congregation; 
do you promise, through grace, to p.erform the duties of a faithful 
Minbter among them, by preaching the Gospel, administering the Sa« 
craments, visiting and catechising the people, instructing the young, 
visiting the sick, and discharging whatever other duties are incumbent 
upon you, as a Minister of Jesus Christ ?** 

8* The candidate having satisfactorily answered the preceding ques- 
tions, shall be appointed to the holy ministry by prayer, and the laying 
on of the hands of the Presbytery, after the following manner : — 

The Minister appointed to offer up the ordination prayer, shall inform 
the congregation that the Presbytery, being convinced of the willing^ 
ness of the people to have A. B. ordained, and of his fitness for the 
office of their spiritual instructor, are now about to commit to him the 
charge of their souls in the Lord. 

ifie candidate then reverently kneeling in some convenient place» 



▲PinBNDtx^ 



305 



the presiding ifinist^r standing before him, shall offer up prayer to fte 
fSellowing effect : — Htnnbly adoring the God and Father of our Lord 
Jesus Christ, for sending his Son into the world to save sinners ; for his 
being delivered for ottr offences, and raised for our justification ; for 
fais ascension into Heaven; his pouring out his Spirit and giving gifts 
to men ;. for his appointment of Apostles^ and Prophets, and Evangel- 
iKs, and Pastors^ and Teachers, for the gathering of his people, and the 
edification of his church ; for the promise of being with all who faith- 
fully teach in his name> even to the end of the world/' 

The officiating Minister shall then lay his hands on the he^ of the 
candidate, and being Joined by the rest of the Ministers present, shall 
tet him apart to his sacred office, in the following words: — *<In tb^ 
name and by the authority of the Lord Jesus Christ, the sole King and 
Head of his Church, we, this Presbytery, authorised and appointed by 
. Him to commit to faithful men thd ministry of the Word and adminis- 
tration of ordinances, do hereby ordain you, A. B., by the laying on of 
our hands, and prayer, to the Ministry of the Word, and solemnization 
of Gospel ordinances, and appoint you to the oversight of the church in 
this place.'^ He is then to pray that God would bless his servant set 
apart to the work of the Ministry ; that he would give him faithfulness^ 
diligence, zeal, and purity, and other qualities requisite to fit him for 
his office ; that the work of the Lord may prosper in his hand ; and 
the people hear the Word at his mouth, and obey it as the counsel of 
God for their salvation. 

The prayer being finished^ the candidate shall arise, and the Minis^ 
ter presiding shall first give him the right hand of fellowship ; the other 
Ministers present shall do so likewise. 

9* The charge to the Minister and people shall then be delivered by 
the Minister appointed for that purpose, setting forth the duties of each, 
and exhorting them to discharge the same with diligence, faithfulness^ 
and charity. The Minister and people shall finally, by prayer, be com* 
mended to the grace of God. 

10. At the conclusion of the services, the newly ordained Minister 
shall receive the friendly congratulations of the members of the con-^ 
gregation. 

No. IL 
Sect. 17. 0/ Marriage, ^ 

When a Minister is ordained, he acquires a legal right to celebrate 
marriage. 

Our forefathers in the ministry, who were connected with the Church 
of Scotland, inrited to Ireland by the Government, and endowed with 
church livings, and i&ll the usual rights and privileges of Ministers, exer^ 
cised the same rivht of marrying in Ireland, whicn they had previously 
exercised in Scotland. The right of celebrating marriage comes down 
to the Ministers of the General Assembly confirmed by the strongest 
of all human laws, — universal custom. In addition to the principle of 
custom, the right of the Ministers of this Assembly to celebrate mar<« 
riage, has been ratified and confirmed by Acts of Parliament. 

The follovring are the laws of the Assembly respecting celebration of 
marriage, which Ministers and Presbyteries are enjoined to observe 
and enforce : — 

L No Minister shall joiii in murtiage any parties^ without the consent 
df parents or guardians ; or, in case of objections on the part of parents 
or guardians, without the adrice of his eldership. 

(*) Tide the Conrtitution md DiidpliiM of tii« PrwbyterUn Chnrch, with • Direetoiy 
^Mbm 87| 88| 8tj 82. 
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Appendix. 2. No MiDister shall join in marriage with a member of his omi 

congregation, any of the hearers of another Minister of the Assembly, 
without a certificate, to the following effect ; — ^ I do hereby certify, 

that i» an unmarried person, connected with the congregation 

of ; and that having made due inquiry of his or her parents or 

guardians, (as the case may be,) their consent has been given for his or 

her marriage to , of the congregation of — — , by the 

Rev. A. B., Minister of ." 

3. No Minister shall join in marriage any coaple, except, at least, 
one of the parties belong to his own congregation. This rule to be 
understood with the following exceptions : — !• In case of a vacant con- 
gregation, when the parties are duly certified by a member of the 
eldership. 2. In case of the absence, sickness, or special request of 
another Minister, — the parties, in case of absence of the Minister, 
being duly certified by the Eldership. 

4. In every case of doubt or difficulty, regarding the propriety of 
celebrating a marriage, the Minister is enjoined to consult the Elder* 
ship of the congregation. 

5. It is recommended that a Minister shall not join in marriage a 
member of the Presbyterian church with an Infidd or Romanist. 

6. Any Minister transgressing any of these laws shall be subject to 
such admonition or censure as the Presbytery to which he belongs 
may see fit. 

Sect. 18. R^fistriei cf Marriage, 

1. Every Minister shall mnt to every couple he joins in marriage 
a certificate and record of their marriage, with the names of two of the 
witnesses ; and no member of any congregation shall be admitted te 
privileges, or have his children baptized, till he submit the said cer- 
tificate, or an authenticated extract from the marriage book, fo the 
session to which he belongs. Any Minister refusing a certificate, shall, 
on complaint to the Presbytery, be subject to the same penalties as in 
the case of irregular marriage. 

2. As it is a matter often of great consequence to individuals to be 
able to prove marriage, so it is the duty of Ministers to keep a registry 
of all the marriages they celebrate. To ensure the attention of Minis- 
ters, it is the duty of each Presbytery to ascertain that such registry 
be kept. 

3. Every registry of a marriage, to be accounted sufficient, shall 
contain the names of the parties married, the names of their parents, 
and of the parishes, or congregations, in which they may reside, and 
the names of two witnesses. 



SfiCT. 1 9« Of Irregular Marriage, 
The Assembly does not consider any degraded Minister, nor Minis- 
ter suspended sine die^ nor Probationer, qualified to celebrate marriage;- 
and therefore, according to the ancient and uniform discipline of the 
church, has enacted : 

That all persons pretending to have been married by any such 
persons, shall be suspended from privileges, till they offer themselves to 
be married regularly, and acknowledge their repentance as the session 
shall require. 

Chap. 13. Of the Solemnization of Marriage. 

I. Marriage is a solemn contract between one man and one woman, 
instituted by God, sanctioned and acknowledged by the laws of civil 
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iociety. Marriage is not peculiar to the church of Christ, yet Christians Appendix < 
ought to marry in the Lord. No~Ft 

2« Marriage is to be between one man and one woman only^ and 
they are not to be within the degrees of consanguinity, or affinity, pro- 
hibited by the Word of God. The parties ought to be of such years 
of discretion as to be capable of making their own choice ; and if they 
be under age, or live with their parents or guardians, the consent of the 
parents or guardians ought to be previously obtained by the Minister, 
before proceeding to solemnize the marriage. 

3. Parents ought not to compel their children to marry contrary to 
their inclinations, nor deny their consent without just and important 
reasons. 

4. Ministers shall not celebrate marriage on the Lord's day; nor 
in any case^ when at least two witnesses are not present. 

5. Before marriage, the parties are to be solemnly adjured, and 
respectirely called on to declare, that neither of them knows any cause, 
arising from pro'^engagement, or otherwise, forbidding them to be 
joined in marriage. 

6. In celebrating marriage, the Minister is to commence with pray- 
ing to this effect :-^Acknowledging our dependence on God for all our 
mercies, and that it is our duty to seek his direction and blessing on 
all occasions ; praising him for the happiness we derive from friendship, 
and the endearing relations of social life ; thanking him for the institu-^ 
tion of marriage, and the directions he has given us in his Word re* 
specting the duties of husbands and wives ; and that he would bless the 
proposed union. 

7. The Minister is then to give the parties some instruction from 
the Scriptures respecting the institution of marriage, and the duties of 
the married; shewing, — 

8. That God has instituted marriage for promoting his own glory^ 
the good of society, and the happiness of man ; that marriage is honour- 
able in all ; and that there are various duties incumbent on those who 
enter into this relation, such as a high esteem and love for one another ^ 
mutual faithfulness ; on the part of the husband, protection and pro-^ 
vision ; on the part of the wife, obedience in the Lord ; on the part of 
both, bearing with each other^s infirmities and weaknesses} encouraging 
each other under the various trials of life ; comforting each other in 
sickness; encouraging and strengthening each other in serving God, 
and living together as the heirs of the grace of life. 

9' Then the Minister shall cause the man and the woman to join 
their hands ; and shall pronounce the marriage covenant first to the 
man, in these words I — 

10. You, A. B., take C. D. to be your lawful and married wife ; and 
you solemnly promise, vow, and covenant, in the presence of God and 
these witnesses, that you will be unto her a faithful and loving husband^ 
until God shall separate you by death. 

11. The man shall then express his consent. The Minister shall 
then address himself to the woman in these words : — 

12. You, C. D., take A. B. to be your lawful married husband; and 
you solemnly promise, vow, and covenant, in the presence of God and 
these witnesses, that you will be unto him a faithful, loving, and obedient 
wife, until God shall separate you by death. 

13. The woman shall then express her consent* 

The Minister is then to say, — J pronounce you to be husband and 
wife ; whom, therefore, God hath joined together, let no man put 
asunder. 

The Minister is then to conclikle the service with prayer^ 
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